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GEORGE McDUFFIE. 


By WaLrer L. MILLER, OF 


O far as I have been able to learn, the 

life of this distinguished Carolinian has 
never been written. Consequently, it is a 
difficult matter to obtain sufficient reliable 
data from which to prepare a sketch or 
write a criticism on him. The precise date 
of his birth seems to be somewhat in doubt. 
In O’Neall’s “ Bench and Bar of South Caro- 
lina” and in the “ American Cyclopaedia” 
is stated that he was born about the year 
1788, in Columbia County, Georgia. In a 
sketch of Mr. McDuffie written by Mr. 
Armistead Burt, of Abbeville, S. C., we are 
told that he was born on the tenth of 
August, 1790. Of his ancestry the same 
paper gives us the following account: “John 
McDuffie and Jane, his wife, were natives of 
Scotland, and soon after the close of the 
Revolutionary War came to Columbia Coun- 
ty, the State of Georgia, and made their 
homes in the pine lands, near the line of 
Warren County, some thirty miles from the 
city of Augusta. He was better educated and 
more intelligent than his neighbors, and nat- 
urally exerted much influence in the com- 
munity. He was well known for the vigor 
of his understanding and the energy of his 
will. Integrity, courage, generosity, and 
benevolence were his characteristic qualities, 
and they commanded the respect and esteem 
of his neighbors.” This good Scotchman 
seems to have been interested in the educa- 
tion of his children at least so far as a 
primary training was concerned, and as a 
consequence we learn that his son, George, 
was permitted to attend the schools of the 





neighborhood. These schools, however, | 
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were very poor and the teachers employed 
in them were deficient in preparation and 
training for their vocation. Here McDuffie 
learned to read, write, and spell. At this 
early stage in his career he appears to have 
impressed his teachers and fellow-pupils 
with his amiable temper, affectionate dis- 
position, and superior talent. At twelve 
years of age he was employed as a clerk in 
a country store by a Mr. Hayes and here 
he conducted himself in so exemplary a 
manner as to win the friendship and confi- 
dence of his employer. Developing a talent 
for a larger business than that done by Mr. 
Hayes, he determined to go to Augusta, 
where, on the recommendation of his former 
employer, he obtained a position in the 
store of Mr. James Calhoun. 

Judge Samuel McGowan in speaking of 
him said that Mrs. Calhoun noticed that the 
candles were burned down at night, usually 
after the family retired, and it was discovered 
that McDuffie was in the habit of studying 
then, and that it was in this way that the 
family’s attention was called to the boy’s. 
ambitious tendencies. Mr. Calhoun, being 
impressed favorably with the lad’s worth 
and promise, succeeded in interesting his 
brother, William Calhoun, in him. The re- 
sult was that William Calhoun proposed to 
educate him, and consequently, we soon find 
young McDuffie matriculating as a pupil in 
the well-known school at Willington, in 
Abbeville District, South Carolina. This 
school was then presided over by the 
famous teacher, Dr. Moses Waddell, who 
seems to have trained more young men 
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who afterwards became prominent than 
any other educator in the whole country. 
Judge O’Neall, in his account, says that 
McDuffie was then so poor that he had 
nothing but a little blue box, in which his 
scanty supply of clothing was contained. 
Judge McGowan in mentioning the same 
facts said that when McDuffie came up to 
Abbeville District to Dr. Waddell’s school, 
he brought his clothes in a goods box, 
which Hon. Armistead Burt, who married 
Mr. Calhoun’s daughter, had in his posses- 


sion afterwards, and that this box was burnt | 


when Col. J. T. Robertson’s house was des- 
troyed by fire, several years ago. From the 
information which I have been able to 
gather it seems to have been a little, dark 
blue chest with a lid and hinges. 

Although from Judge O’Neall’s statement 
McDuffie’s father appears to have been a 
land-owner, still, he does not seem to have 
given his son anything with which to com- 
mence life. Ata meeting of the Abbeville 
Literary Club several years ago, Major Burt, 
to whom I have already alluded, gave a 
talk on McDuffie and in the course of his 
remarks he vigorously combated the idea 
that McDuffie owed much to the Calhouns, 
or any one else, so far as pecuniary aid 
was concerned, for his education and start 
in life;——he further contended that’ Mc- 
Duffie’s success was due to his own in- 
domitable will and pluck, and: that he was 
emphatically a self-made man. In speak- 
ing of his education he also said that 
McDuffie mastered the Latin grammar in 
six weeks’ time. Owing to his family con- 
nection with the Calhouns and his intimacy 
with McDuffie, Major Burt was peculiarly 
well situated to know the facts. However 
this may be, we find that thus early in his 
career McDuffie attracted the attention and 
enlisted the sympathy of warm-hearted 
people who, in turn, put him under the 
tutelage of a veritable Gamaliel in the edu- 
cational world, Here too is a lesson for 
American youth which they would do well 





to learn, —that they can’t begin too soon to 
cultivate habits of industry and that, if they 
do so, they are likely to receive their reward. 
And therg is a lesson here for grown up 
people also, —this is an age when colleges 
and universities are being handsomely en- 
dowed by liberal philanthropists, and this is 
all very well in its place, but we need 
something more than this, —we need more 
observing and kind-hearted people, like these 
Calhouns, to seek out and encourage poor 
but aspiring boys and girls and to put 
around them environments that will tend to 
a healthy development. 

While in attendance upon the Willington 
school, McDuffie devoted himself with 
great assiduity to his books. He mastered 
the Latin grammar in ten days. Within a 
fortnight after he commenced Virgil, from 
Friday evening to Monday morning, he 
prepared for recitation eleven hundred lines, 
a feat which absolutely astounded his teach- 
ers. He took an active part also in a debat- 
ing society where he gave evidence of that 
remarkable power as an orator which after- 
wards characterized him to so eminent a de- 
gree. Nor did his superior talents excite 
the envy of his schoolmates. So amiable 
was he and so manifest and decided was his 
superiority over them, that they entertained 
no feelings of envy or jealousy towards him. 
Among McDuffie’s schoolmates at Willing- 
ton, and indeed one of his most intimate 
friends, was Augustus B. Longstreet, who 
afterwards became president of the South 
Carolina College and the author of“ Georgia 
Scenes.” Those who have read the book 
just referred to will remember the amusing 
and interesting query which so puzzled the 
members of the debating society: Whether 
at public elections should the votes of fac- 
tions predominate by internal suggestions or 
the bias of jurisprudence? We are told 
that McDuffie and Longstreet together com- 
posed the subject. Says Mr. Burt: Inthe 
sketch McDuffie is called Mr. McDermott, 
and Judge Longstreet says of him: ‘He 
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was a man of the highest order of intellect, 
who though he has since been known through. 
out the Union as one of the ablest speakers of 
the country, he seems to have added but 
little to his powers of debate since he passed 
his twenty-second year.” So industrious 
was McDuffie at the Willington school and 
so devoted was he to his book that we learn 
that he soon distanced all competition, and 
in a very short time was prepared for college: 
and at the commencement in December, 
1811, he entered the junior class, and was 
soon acknowledged as the first man in it,” 
graduating afterwards with the first honor. 
As is so often the case in the history of 
young men, the subject which he selected 
for his graduating speech, namely, the 
“Permanence of the Union,” was indicative 
of his trend of thought and a prognostication 
of the profession which he would adopt and 
the life which he would follow. It is inter- 
esting to observe the comments which Judge 
O’Neall makes on his selection of this sub- 
ject, which were as follows: ‘It is a little 
remarkable, that his opening. speech on the 
threshold of life, should have set before the 
country his belief in the permanency of 
that Union which many of his speeches, in 
and out of Congress, subsequently, so much 
jeopardized. I do not wish to judge Judge 
O’Neall too harshly, for he seems to have 
held Mr. McDuffie in high regard, but it 
does seem to me that his comments smack a 


a little of that acerbity which not unusually | 
| the affairs of state in the hands of young 


characterizes contemporary criticism. How- 
ever this may have been, the young grad- 
uate must have made a good speech, for 
we are informed that it was printed at the 
request of the students. 

McDuffie graduated from the South Caro- 
lina College in December, 1813, and he did 
not tarry long before commencing the study 
of his profession and entering on his life 
work. In May, 1814, he was admitted to 
the bar, Judge O’Neall being a member of 
the same class with him. It is the exception 
and not the rule now for young men to be 








admitted to the bar after so short a course 


of study. A two years’ course is usually 
prescribed, and the advocates of a three 
years’ course are growing in number. 

McDuffie located at Pendleton, South 
Carolina, and commenced the practice of 
his profession there. He had the fate com- 
mon to most young lawyers—few clients 
came at first. Whether or not he applied 
himself to his books at tiiis time we are not 
informed; but he must have become im- 
patient, for we soon find him branching out 
in politics by running for solicitor, only how- 
ever to be defeated. This apparent misfor- 
tune, in reality was a blessing, for it is said 
to have proven a turning point in his life, 
and his efforts to rise were soon after 
crowned with success. He was offered 
and accepted a co-partnership with Colonel 
Eldred Simpkins, of Edgefield, a lawyer who 
had a fine practice and a_ splendid library. 
He now rose rapidly in his profession and 
stood high, not only in professional but in 
social circles as well. 

In 1818, he represented Edgefield Dis- 
trict in the legislature. He seems to have 
made a good record there, taking an active 
part in the discussions and impressing the 
members favorably with his business habits. 

In 1821 he succeeded Colonel Simpkins 
in Congress. At that time he was only 
thirty-three years old. Our fathers were 
wiser than we in selecting candidates for 
high office. They were willing to intrust 


men. Henry Clay was only twenty-nine 
when he became a United States senator, 
and Robert Y. Hayne only thirty-one. Cal- 
houn was a member of Congress at twenty- 
eight, Webster at thirty-one, Blaine at thirty- 
three, and John Randolph at twenty-six. 
We have been too much disposed, latterly, to 
wait until men have reached middle age 
before putting them in office. This is a 
great mistake. It is better to elect them 
when they are in their hopeful manhood 
than after they have reached their prime. 
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In December, 1834, Mr. McDuffie was 
elected governor of South Carolina and 
major-general of the militia of the State, 
and these offices seem to have been be- 
stowed upon him as a recognition of his 
political services and as a mark of popular 
favor. O’Neall says he was proud of his 
military title, though some time before that, 
when O’Neall himself received a similar ap- 
pointment, McDuffie ridiculed it as ‘‘ mere 
pomp and parade.” From this time on he 
seems to have been popularly known as 
‘General McDuffie.” 

In 1842 he was elected to the Senate of 
the United States, which position he held 
until his resignation in 1846. 

He died in Sumter District, South Caro- 
lina, March 11, 1851. 

In 1829 he married a Miss Singleton, a 
young lady of refinement and wealth. She, 
however, lived only a short time, leaving 
surviving her an only daughter, who after- 
wards became the wife of General Wade 
Hampton. 

A lady friend, who knew Mr. McDuffie 
well in the latter part of his life, says that 
prior to his marriage he was engaged and 
devotedly attached to a young lady in Phil- 
adelphia, and she also informs me that on 
one occasion she herself sang for him a 
ballad, which was popular at the. time, 
called ‘‘ Go, Forget Me,” which affected Mr. 
McDuffie to tears, and he remarked to her 
that it was a favorite song of his Philadel- 
phia friend, and that she used to sing it for 
him. 

Hon. H. W. Sparks, in his ‘“ Memories of 
Fifty Years,” describes the personal appear- 
ance of McDuffie as follows: 
was not above the middle size. His features 
were large and striking, especially his eyes, 
forehead and nose. The latter was prom- 
inent and aquiline. 
brilliant, blue, and deeply set under a mas- 
sive brow—his mouth large, with finely 
chiseled lips, which, in meeting, always wore 
the appearance of being compressed.” 


| 





| extremely careful in his diet. 
“ McDuffie | 





His eyes were very | 


From those who remember him I learn that 
he was a little above the average height and 
somewhat inclined to be slender, and that 
his hair was black and remained so until his 
death. : 
O’Neall says that he was very abstemious, 
seldom touching wine and never strong 
drink. If was the custom at that time in 
the South for nearly everybody to keep a 
decanter on the side-board, and visiting 
friends were almost invariably invited to 
take a drink. Mr. McDuffie seems to have 
been no exception tothis rule. His favorite 
drinks were porter, claret, and other light 
wines, though in winter he would sometimes 
take a hot whisky punch just before retiring. 
All agree, however, that he was very temper- 


_ ate, and that he never indulged to excess. 


To his temperate habits O’Neall attributes 
his living as long as he did with the shat- 
tered constitution which he had in the latter 
part of his life. His habits in this respect 
were all the more remarkable when we re- 
member that he was actively engaged for 
years in politics, where he was constantly 
surrounded by temptation. 

He was fond of playing backgammon and 
enjoyed also a game of draughts or whist, 
in both of which he excelled. 

He was passionately devoted to music, 
and his daughter often played for him. 
While traveling in Europe she bought for 
him a large and elegant music box, and 
often when he became irritated and excited, 
it would serve to calm and soothe him. 

He dressed very plainly. He was a 
small eater, and, being a dyspeptic, was 
He did not 
use tobacco in any form. 

After he became a member of Congress 
he resided in the south-western portion of 
Abbeville District, where he had an elegant 
residence. It was situated on an elevated 
spot of ground some two miles from the 
Savannah river and was called Cherry Hill, 


| and one of his plantations has since been 


”» 


generally known as ‘“‘ The McDuffie Place. 
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It is said that from the top of his house | 


with the use of a spy-glass one could see in 
the distance Abbeville, South Carolina, and 
Washington, Georgia. It is to be regretted 
that this historic residence no longer re- 
mains, having been destroyed by fire some 
years ago. A few miles distant is Orange 
Hill, the residence of Major Burt, who 
was for many years a member of Con- 
gress and was at one time speaker fro 
tempore of the House of Representatives. 
Mr. McDuffie’s house had four large 
rooms, above and below, with spacious 
halls between them, and with upper and 
lower piazzas extending all around the 
building except on the rear side. The site 
was a very commanding one, and from one 
of the piazzas you had a splendid view of 
the Savannah for about a mile. A long 
avenue lined on either side with shade trees 
led up to the house. He usually kept a 
riding horse, a carriage, and a pair of car- 
riage-horses. 
and looked carefully after it.- But he was 
not regarded as a successful farmer. While 
he made good crops, it was due to his over- 
seers and hands. He was fond of farming, 
and is said on one occasion to have de- 
livered a splendid address before the South 
Carolina Agricultural Society. Like An- 
drew Jackson, Henry Clay, and George 
Washington, he is said sometimes to have 
sworn to his own hurt and that of his repu- 
tation. 

So far as I have been able to learn, he 
never made any profession of religion, 
though he attended regularly the Presby- 
terian church at Willington where a Rev- 
erend Mr. Davis preached. 

He is said to have been remarkable for 
his quiet manner and taciturn disposition, 
though at times he was full of zest and life. 
He was a man of strong feeling and nervous 
temperament. 

About 1818, Mr. McDuffie fought a duel 
with Colonel William Cumming and received 
a wound in his spinal column which affected 


He had a large tract of land | 
| dulgent master to his slaves.” 


| 
| 





his nervous system and ultimately under- 


| mined his constitution and embittered his 


life. He is said never to have been the 
same man after this duel that he was before. 
The ball was never extracted, and the wound 
having been a severe one made him exceed- 
ingly irritable, and in fact before his death he 
became a melancholy wreck both in body 
and mind. By fighting this duel he may 
have vindicated his honor, but it was at a 
fearful sacrifice. 

He was throughout his life an exceedingly 
industrious man and he could not bear to 
have lazy people about him.. Often when 
at home at Cherry Hill, he would sit up 
half the night ergaged in reading or writ- 
ing; but still he would always rise early and 
sometimes would kindle the fire himself be- 
fore the servant came in. A writer in 
speaking of him says: ‘In all the relations 
of life this great man was faithful to his 
duties—a devoted husband, a sincere friend, 
a kind neighbor, and a considerate and in- 
It is said 
that firmness, sincerity, and truthfulness 
characterized him in an eminent degree. 

He took a deep interest in the subject of 
education, was for a while a trustee of the 
South Carolina College, and had a good 
deal to do with the re-organization of the 
faculty of this institution in 1835, while he 
was serving as president of its board of 
trustees. 

When McDuffie first entered Congress, 
he was in favor of a liberal construction 
of the Constitution, and Mr. Calhoun seems 
to have been like him in this respect, for he 
favored a system of internal improvements. 
But, in the case of both of them, their minds 
underwent a change and they afterwards 
became what were called strict construction- 
ists. In speaking of Mr. McDuffie’s change 
of opinion on this subject, Judge O’Neall 


| says that he is satisfied that it was the result 


of honest conviction. And doubtless the - 
same was true of Calhoun. Henry Clay 
too we find reversed his position on the 
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tariff, and now we find that Mr Carlisle has 
done the same thing on the silver ques- 
tion. After ail, public men are very much 
influenced and controlled by their surround- 
ings and by the interests of their section. 


, It is perfectly natural for them to think that 


that is the wisest and best course which 
tends most to subserve their own interest 
and that of their constituents. 

However he may have looked on these 
questions at first, we find that in 1825, Mc- 
Duffie, vigorously opposed the spending of 
money by Congress on internal improve- 
ments in the States. He took strong 
ground in favor of the annexation of Texas, 
although at first he was opposed to that 
also. He advocated a change in the mode 
of electing the president and vice-president 
so that by no possible chance could the 
choice ever devolve upon the House of 
Representatives. At first he was a Jackson 
man in politics, but later on he took a de- 
cided stand against the Hero of the Hermi- 
tage. He denounced the removal of the 
deposits from the Bank of the United States 
in the severest terms, and spoke of it as “an 
act of usurpation, under circumstances of 
injustice and oppression, which warranted 
him in saying that the rights of widows and 
orphans had been trampled in the dust by 
the foot of a tyrant.’ He was an earnest 
advocate of a low tariff and many of his 
ablest speeches were made on this subject. 

He was a warm advocate of nullification 
ideas and views, and in fact shared with 
Calhoun in the leadership of these meas- 
ures. In one respect, however, they 
differed. Calhoun thought that nullification 
was a constitutional measure; that it was a 
plan by which grievances could be redressed 
in a peaceable way. On the other hand, 
while McDuffie regarded nullification as jus- 
tifiable, still he looked upon it as a revolu- 
tionary measure. It seems to me that 


. McDuffie’s view of the matter was the more 


practical and common-sense one of the two. 
It ‘is true that we did not have war at the 








time. The Great Pacificator, Mr. Clay, 
threw himself into the breach and by his 
consummate skill and management suc- 
ceeded in averting war. But such a peace- 
ful solution was exceptional and could 
not have been counted on again. The idea 
of one State nullifying a national law while 
still remaining in the Union was preposter- 
ous and in the highest degree chimerical. 
Even though technically and logically a 
State might have had such a right, still it 
would have been practically a disruption of 
the government and would not have been 
justifiable except upon the principle of a 
revolution. If those who framed the Con- 
stitution contemplated the exercise of such 
a right on the part of the States, then it 
was a reflection upon their wisdom; for they 
might easily have foreseen that a govern- 
ment founded upon such a principle as that 
could not last long. While, according to 
the strict rules of logic, nullification may not 
have been unconstitutional, still for all prac- 
tical purposes it was a ‘revolutionary mea- 
sure and may well have been looked upon 
as such. It would be well for us if we copied 
the example which the English people 
give us of looking over things from a prac- 
tical rather than from a theoretical stand- 
point. However, as I have already said, 
McDuffie was one of the warmest advocates 
of nullification and made many eloquent 
speeches in its behalf. When the conven- 
tion in South Carolina held that the tariff 
act was null and void, he wrote the address 
to the people of the United States which 
was published by that body. 

Mr. McDuffie was a fine orator and was 
exceedingly popular with the masses of the 
people. He was a power on the hustings 
and at the bar. He delivered a great many 
speeches in different parts of the country, 
some of which are still remembered by our 
more elderly citizens. One of these was 
made at Abbeville, South Carolina, in that 
part of the city which is now known as 
Klugh’s Park. Another of his notable ora- 
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tions was the one he delivered at Calhoun’s 


Fourth of July occasion. 

In Stovall’s “ Life of Robert Toombs” we 
find the following description of McDuffie: 
“The most daring feat of young Toombs, 
just thirty years. old, was in crossing the 
Savannah river and meeting George Mc- 
Duffie, the great Democrat of South Caro- 
lina, then in the zenith of his fame. An 
eye-witness of this contest between the 
champions of Van Buren and Harrison de- 
clared that McDuffie was ‘ harnessed light- 
ning’ himself.” 

Another writer, in speaking of him, says: 
‘‘His manner when speaking was nervous 
and impassioned, and at times fiercely ve- 
hement, and again persuasive and tenderly 
pathetic, and in every mood he was deeply 
eloquent.” 

As an orator he seems to have possessed 
a rare magnetic power. I have been told 
that on one occasion by simply raising his 
hand, as if by a magician’s wand he in- 
duced his entire audience to rise, and then, 


by a downward gesture, caused them to | 


resume their seats. 

McDuffie was not only an able statesman 
and a splendid speaker on the hustings, but 
he was an eloquent advocate before a jury. 


Mr. Sparks says: “ The rise of McDuffie at | 


the bar was rapid. Hehad not practiced 
three years before his position was by the side 
of the first minds of the State, and his name 
in the mouth of every one, —the coming 
man of the South. 


that he became famous as it were ina day.” 


lawyer. After speaking of his success in 
other parts of his circuit, he says: “ At 
Abbeville he managed successfully Patrick 
Duncan’s cases (commonly called the Jew’s 
land cases) for the recovery of fifty thou- 
sand acres of land and upwards. His fee 
in that matter was in itself a moderate for- 


| tune. 
Mills, in the lower part of this county, on a | 





It was probably owing | 
to the defense made by him of William | 
Taylor for the killing of Dr. Cheesboro | 
| bitive as 
O’Neall, too, gives him high praise as a | 





Business from all quarters and at all 
courts, civil and criminal, poured in upon 
him.” 

Like Henry Clay, Napoleon Bonaparte, 
and in fact most great men, McDuffie is 
said to have been a man of vaulting ambi- 
tion. 

Although he was partly educated through 
the kindness of others, yet, when we re- 
member that he was born of humble parent- 
age, that he had to start out when a boy as 
a clerk to make a living, and that he had to 
stop while he was in college and serve for a 
while as a tutor in a private family, in order 
that he might procure the means to com- 
plete his college course, he may well be 
styled a self-made man in the popular ac- 
ceptation of that term. Certainly he was 
one if we take Mr. Cleveland’s definition, — 
‘“‘one who embraces his opportunities and 
rises over obstacles.” 

General Edward McCrady, in his admir- 
ably written book entitled, ‘‘ South Caro- 
lina under the Proprietary Government,” 
says that in the very formation and early 
history of this commonwealth there were 
implanted the germs of an aristocracy. In 
ante-bellum times and under what we are 
pleased to term the o/d régime, this aristo- 
cratic class held most of the offices, con- 
trolled public affairs, and shaped the policy 
of the State to a large extent. In this re- 
spect South Carolina differed from her sister 
State just across the Savannah. In the 
latter a man was received upon his merit, 
and it mattered but little from what parent- 
age he sprang. South Carolina aristocracy, 
however, was never so exclusive or prohi- 
not to into its ranks 
young men of merit and promise, though of 
humble birth. McDuffie fully met these 
requirements, and consequently we are not 
surprised to learn that he was cordially re- 
ceived into the most highly favored homes 
and moved in the best society. Dr. B. M. 
Palmer, in his charming “ Life of Thorn- 
well,” says that “a man who inherits a good 


receive 
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name and by his life maintains his reputa- 


tion, is deserving of praise, but that high | 


honor still should be accorded to him who 
first founds the family name.” This higher 
praise McDuffie deserved. 

It has been beautifully said by another, 
that “ giants seem to grow in groups. There 
are seed-plats which foster them like the 


big trees of California, and they nourish | 
and develop one another, and seem to put | 


men on their mettle.” On the one side 
of the Savannah, over in Georgia, we find 
Howell Cobb, Alexander Stephens, and 
Robert Toombs. ‘“ Across the river, in 
Carolina, dwelt Calhoun and McDuffie.” 
And now that I have reached a conclu- 
sion in summing up the life of McDuff, I 
am sure I will be pardoned if I quote from 
the glowing tributes paid to him by writers 
who were familiar with his life and who ad- 
mired him for his splendid intellect, match- 
less eloquence, high character, and lofty pa- 
triotism. Says Sparks: ‘ His fame is too 
broad to be claimed alone by South Caro- 
lina. Georgia is proud of giving him birth, 
and the nation cherishes his glory.” The 
venerable jurist who wrote the ‘‘ Bench and 
Bar of South Carolina,” and from whose 


able work I have so freely quoted in pre- | 


paring this sketch, in a splendid eulogy paid 
to McDuffie, reached a climax of eloquence 
in these words: “ With a thousand times 
more honesty, McDuffie has surpassed the 
most brilliant efforts of France’s greatest 
orator, Mirabeau. McDuffie, with a head 


as clear as a sunbeam, with a heart as pure | 
as honesty itself, and with a purpose as firm | 


as a rock, never spoke unaccompanied with 
a passionate conviction of right, which 
made his arguments as irresistible as the 
rushing flood of hisown Savannah.” Major 
Burt, to whom I have already referred, 








gives McDuffe high praise as an orator. 
Indeed, what he says of him sounds almost 
like the language of exaggeration. How- 
ever, though Mr. Burt was one of McDuffie’s 


| warmest friends and greatest admirers, still 
| he was a man of discriminating taste and 


excellent judgment. Then, too, as a lead- 


| ing member of Congress for ten years, and 


as a prominent member of the South Caro- 
lina bar for over fifty years, he had a fine 
opportunity for hearing the distinguished 
man of the nation. To McDuffie he paid 
the following splendid tribute: “ Able and 
graceful as was his written composition, 
faultless as was his elocution, majestic as 
was his whole intellect, it was his eloquence 
that gave him his great superiority. I have 
heard, and heard often, the orators of the 
greatest repute in this country during the 
last half century. Many of them were 
greatly and justly distinguished for the 
graces and elegances of rhetoric and elocu- 
tion; some of them were eloquent. The 
speeches of Calhoun were philosophical and 
grand; the speeches of Webster were logi- 
cal, massive, and masterly; the speeches 
of Clay and Preston were polished and bril- 
liant. But Greece had but one Demosthe- 
nes, Rome had but one Cicero, and America 
has had but one McDuffie.” Hon. W. J. 
Bryan, in his speech from our Court House 
steps recently, attributed to Abbeville 
County a widespread reputation as the birth- 
place and home of John C. Calhoun; he 
might well have added that Abbeville has 
had two other sons whose reputation is 
world-wide, — one of them the foremost law- 
yer of the South, James Louis Petigru, and 


| the other the distinguished statesman, worthy 


of a place by the side of Calhoun, General 
George McDuffe. 
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THE REVISION OF THE DREYFUS CASE. 


By Seymour D. THOMPSON. 


HE Court of Cassation, the highest 
civil appellate and superintending 
court in France, to which was referred by 
the government of that country the question 
of the propriety of re-opening the sentence 
of Captain Dreyfus, and “ revising” the case, 
—to use a term which we get from France, 
—is, at the time of this writing, conducting 
an investigation with the view of determining 
whether there ought to be a “ revision” of 
it. From the conflicting, often inaccurate, and 
sometimes false, newspaper reports which 
have reached us of this celebrated case, no 
very accurate understanding of it can be ob- 
tained. Nevertheless, a State trial, although 
before a military court, which has resulted 
in endangering a war between great nations, 
and in threatening the overthrow of the re- 
publican government of France, may well 
claim for a few minutes the attention of 
American lawyers. We have tried with 
some diligence to get at the real details of 
this case, but with very unsatisfactory re- 
sults. From a professional gentleman resid- 
ing in that country, we gather that it 
originated in this way: — 
It will be recalled that, in the Franco-Ger- 


man war of 1870, the French had on paper | 


an army of about five hundred and fifty 


thousand men, but were not able to mobilize | 
at the outbreak of hostilities more than one | 


hundred and fifty thousand. Moreover, the 
German staff knew everything about France 
and the French army, down to the position 
occupied by the smallest detachments; 
whereas the French knew little about the 
Germans and the German army. Now, 
French vanity is never willing to concede 
that French troops can be defeated by Ger- 
man troops in square up-and-down fighting. 
Such was not the fact in this case. They 
were not defeated by the Germans, but were 








sold out by their generals and beaten by the 
superiority of the German spy system! The 
French would therefore organize a spy sys- 
tem of their own in connection with the 
formidable army which they engaged in re- 
organizing after that disastrous conflict, so 
that, not only their army but their spy sys- 
tem, would equal or surpass those of their 
great enemy. This spy system was the so- 
called Department of Intelligence of the 
Etat-Major, or high. staff of their army, 
commonly called the general staff. 

The head of this department of intelli- 
gence, or spy system, was an officer of the 
French army calling himself Count Ester- 
hazy. He was descended from the cele- 
brated noble family of Esterhazy, of Hun- 
gary, but he is admitted on all hands to 
be a very unsatisfactory character. He 
was once tried by court-martial since the 
Dreyfus affair became flagrant, for crimes 
connected with his participation in that 
affair, and acquitted, obviously because his 
acquittal was necessary to vindicate the in- 
fallibility of the French army. He was 
tried a second time by a military court, and 


| again acquitted of misconduct connected 


with the Dreyfus affair, but was given his 
congé from the French army by reason of 
what in our army would be called “ conduct 
unbecoming an officer and a gentlemen,” or 
what would be called in the ranks, general 
rascality. This ingenious and sham sen- 
tence was intended to get rid of an odious 
character, and at the same time not to im- 
ply an admission of the wrongfulness of the 
conviction of Dreyfus, which had taken 
place through his machinations. 

Now, the conviction of Dreyfus came 
about in this way : — 

Plans were made and changed from time to 
time for the mobilization of the French army 
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on the German and Italian frontiers in the 
event of a war withthe Drezbund. These plans 
went into the most minute details, prescrib- 
ing the particular railway which each regi- 


ment should take and at what points on the | 


frontier the different detachments should 
converge. It was observed that whenever 
these plans were changed, so far as they re- 
spected the Italian frontier, the Italian 
troops on their frontier were changed from 


their previous positions, with the obvious | 
purpose of meeting these changes of French | 


plan. This led to the almost unavoidable 
inference that the secrets of the proposed 


method of mobilizing the French army were | 
and evidently through the 


leaking out, 
treason or negligence of officers of the gen- 


eral staff, and getting into the hands of the | 


possible enemies of France. 

As the official spy of the high staff, it be- 
came the duty of Esterhazy to find out from 
whom these important secrets were leaking. 
We say it became his duty to find out, but 
we say it in view of the very strong doubt 
whether he was not the traitor himself. At 
that time there was attached to the German 
embassy in Paris, as its military attaché, an 
officer of the rank of major, whose name we 
will not print, but will call him S. 
be sufficient to say, concerning him per- 


German army the most powerful body of men 


in the world, with the single exception of the | 


Roman priesthood, and that he is now un- 


derstood to be commanding a regiment at | 


Berlin. This man, Major S., had the weak- 
ness —or the strength, as you may choose 
to call it—of other strong men. He fell 


desperately in love with a French woman of | 
was | 
| the French government had deliberately bur- 


This | 


the average character, and his love 
warmly reciprocated, and she gave him the 
tenderest possible proofs of that fact. 
woman lived in apartments with a single 
servant, a maid, the latter a perfectly re- 
spectable girl. Major S. was, from time to 
time, admitted to the apartments of his 








It will 


sonally, that he is one of those very able | whence they were taken. 


men that have made the general staff of the | 


mistress at night, Esterhazy caught on to 
this fact, and determined to use it for what 
it was worth, either for the purpose of dis- 
covering the real traitor through whom the 
leakage of military secrets was taking place, 
or else—what seems equally probable — 
for the purpose of diverting suspicion from 
himself and casting it upon some scapegoat. 
To this end he had one of his creatures 
make love to the maid of the mistress of 
Major S. This love affair progressed so 
favorably that Esterhazy’s creature actually 
married her, and thereby obtained an entrée 
to her room in the apartment of her mis- 
tress. One night, while this attaché of the 
German embassy was in the bedroom of 
his mistress, “fondly locked in beauty’s 
arms,’ and—as he thought— ‘safe from 
all but love’s alarms,” — the servant of the 
mistress actually locked them both in from 


| the outside and gave the tip to the creatures 


of Esterhazy. They immediately —to use 
a police phrase — “‘ raided” the apartments 
of Major S., actually burglarized his apart- 
ments — burglarized the sacred precincts of 
a foreign embassy,—and there ransacked 
the pockets in his clothing and other recep- 
tacles, and found one or more incriminating 
documents, which they immediately photo- 
graphed and returned to the places from 
They then de- 
camped, leaving his door locked and every- 
thing just as he had left it. 

When this disclosure was made to General 
Mercier, Secretary of War, and through him 
to the government, the government had upon 
its hands the task of doing two things, the 


| one an affirmative act, the other an act of 


negative concealment: (1) to discover, con- 
vict and punish the traitor; and (2) without 
letting the German government know that 


glarized the German legation. The latter 
was a matter of great importance; because, 
although the French had developed their 
military system to a supposed superiority 
over that of Germany, and had — just as 
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they had in 1870 —a superior military 


weapon with which to fight, — yet, after all, | 


fighting is done dy men, as was seen in our 
late war with Spain; and the French gov- 
ernment was not ready to provoke a fight 
with Germany ; for the cicatrice was yet raw 
and red made by the German sword at 
Woerth, at Gravelotte and at Sedan. How 
to do it was a question for the French gov- 
ernment; 
bacon was a possible question for Ester- 
hazy. ; 


On the high staff and attached to the in- | 
telligence bureau there was a captain of the | 


French artillery by the name of Dreyfus 
(three-foot). 
misfortune — for it seems to be a misfortune 
in France, though not in England or Amer- 
ica—to belong to that ancient and vener- 
able race from which we Christians have 
derived our religion and much of our law 
and civil polity. But while the fact of hav- 
ing descended from the race of Abraham, of 
Moses and of Jesus, ought to be a badge of 
pride, yet in France, where among a portion 
at least of the people the bigotry and intol- 
erance of the Middle Ages still prevail, it is 
a symbol of degradation and disgrace. It 
seems strange that a people with such quick 
intelligence as that of the French should 
find themselves unable to take a just view 
of the character and position of the Jew. 
As against Christendom he is guilty of two 
offenses: he refuses to abandon his ancient 
faith and adopt the new religion promul- 
gated by a reformer of his race; also he is 
a trader and a financier, quick in invention, 
fertile in resources, artful in diplomacy and 


in management; and he accumulates faster | 
their service-soiled uniforms, and under the 


than his Christian neighbor. His race has 
a history which reaches back as far as his- 
tory reaches back. The civilization of that 
race was ancient and venerable at a time 
when our Celtic, Germanic and Scandina- 
vian ancestors were living in mud huts and 
eating raw pork in the swamps and forests 
of Batavia, of Germany, and of Denmark. 





how to do it and save his own | 


Dreyfus had the fortune or | 








Every office, civil, military or ecclesiastical, 
springing from the needs or uses of civiliza- 
tion has been filled by members of that 
race, with spotless integrity and with 
consummate skill. General Grant, when 
conducting his campaign in northern Mis- 
sissippi, in the fall and winter of 1862, 
issued an order expelling “the Jews as a 


| class” from his lines, because some trading 


Jews had insinuated themselves beyond his 
outposts for the purpose of buying cotton, 


| thus necessarily conveying intelligence of 


his movements to the enemy. When he 
ran for the presidency the first time, the 
Jews remembered it and turned upon him, 
and he apologized for it. General McClel- 
lan, applied to on the question of the cour- 
age of the Jewish soldiers in his army, wrote 
that he had no reason to suppose that they 
were any less courageous than their decid- 
edly belligerent ancestors. When the Rus- 
sian army camped at San Stefano, six miles 
from the walls of Constantinople, the British 
prime minister, Benjamin Disraeli, descended 
from an Italian Jew, arrested their onward 
march by ordering the British fleet to pass 
the Dardanelles and aline itself opposite the 
Russian camp, and by ordering a detachment 
of Sepoy troops to proceed from India to 
Malta. At the last Jewish New Year there 
was encamped a large body of troops at 
Montauk Point, near New York. Many of 
them were of the Jewish race and _ faith. 


| These latter were allowed furloughs, that they 
| might visit the city and celebrate the anniver- 


sary. Many of them had climbed the hills in 
front of the Spanish fire at Santiago. One of 
them had been promoted by Colonel Roose- 
velt for gallantry on the field of battle. In 


flag which their valor had borne to victory, 
they. formed a battalion in the great proces- 
sion, and, as they marched through the 
streets, the clouds shook with the plaudits 
of the people. The legal profession, held 
in honorable estimation among men, has 
been rendered more illustrious by members 
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of that race. The greatest equity judge in 
the history of the English Court of Chan- 
cery, with the single exception of Lord 
Hardwicke, is not only admitted, but as- 
serted, by the English bar to have been Sir 
George Jessel, an orthodox Jew. Judah P. 
Benjamin, an exiled American, though born 
a British subject, placed himself in a few 
years at the very head of the bar of Eng- 
land, and left behind him a work on a 
department of the commercial law which 
will survive as a masterpiece for generations 
to come. Members of that race will be 
found in the front rank of the legal profes- 
sion in every American city. Simon Sterne, 
one of the first lawyers of New York, was 
the secretary of Mr. Tilden’s committee of 
one hundred that overthrew the Tweed ring. 
Edward Lauterbach is, at the time of this 
writing, in the front rank of a movement to 
preserve the independence of the judiciary 
of New York from the control of a political 
“boss.” Any attempt at a catalogue of 
eminent American lawyers would include 
such names as Julius Rosenthal and Adolph 
Moses, of Chicago; Nathan Frank and 
David Goldsmith, of St. Louis; Napthaly, 
of San Francisco; Jonas and Lazarus, of 
New Orleans; an honorable list which would 
reach into every considerable city of the 
union. Nevertheless, because he was a Jew, 
it was easy in France for the real criminals 
to make a scapegoat of Dreyfus, or for his 
co-criminals, if he was guilty, to unload the 
whole responsibility for the crime or crimes 
upon him. 

Among the documents extracted from a 
pocket or a waste basket in the apartment 
of Major S., the German military attaché, 
when it was burglariously entered, as already 
stated, was a paper giving the details of the 
last plan which had been determined upon 
by the French high staff for the mobilization 
of their armies on their eastern frontier in 
the event of a war with the Dretbund. This 
document was in the handwriting of some 
one, and was signed with the initial ‘“‘ D.” 





It is inconceivable that any one engaging in 
a treasonable correspondence would use his 
own handwriting; it is impossible to im- 
agine that a member of the Hebrew race 
would be so reckless or simple-minded. 
The fact that this document, called the 
“ Bordereau,” 1 was not typewritten, but was 
chirographic, almost demonstrates the inno- 
cence of Dreyfus. Notwithstanding this, 
Dreyfus was charged with being the author 
of it, and upon this charge was tried by 
court-martial. The photograph of the doc- 
ument, which was taken in the apartment of 
Major S., was not produced in court against 
Dreyfus; neither he nor his counsel was 
permitted to see it. What was produced 
was a copy of it— we understand, a pen 
copy, an attempted facsimile made by 
Esterhazy. Upon the objection of Dreyfus 
and his counsel, Maitre Demange, the court, 
as is the custom with military tribunals, re- 
tired for deliberation. In their ante-room 
the secretary of war, General Mercier, visited 
them, and there exhibited to them the pho- 
tographic copy of the Bordereau, and made 
explanations to them such as cannot be 
secretly made to judges, even by a govern- 
ment official, in the just, orderly and decent 
administration of justice.2, Upon the inspec- 
tion of the document and the explanations 
thus made to them in secret, they convicted 
Captain Dreyfus. After a conviction so in- 
famous, so contrary to every obvious sugges- 
tion of judicial propriety, of the victim 
whom they had determined to immolate, he 
was taken out before a battalion of troops, 
paraded in front of the Ecole Militaire, and 
there publicly degraded from his military 
office. The insignia of his rank, even his 
buttons, were cut off, his sword was broken, 
and he was sentenced to imprisonment for 
life upon a hot and malarial island off the 
coast of French Guiana. A proceeding so 
outrageous, when related to English and 


1 A word meaning a detailed memorandum. 


2 Some of the accounts say that the visit was made by 
some of the official subordinates of General Mercier. 
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American lawyers, challenges their belief, 
and incites in their breasts the inquiry 
whether a nation capable of inflicting such 
injustice upon its own citizens has a right to 
live. 

M. Zola, the celebrated novelist, de- 
nounced in the public prints the injustice 
of this conviction and was prosecuted for 
libel by the atrocious government which 
had fathered the conviction of Captain 
Dreyfus, and was twice convicted and sen- 
tenced to fine and imprisonment. Colonel 
Picquart, a member of the high staff, de- 
nounced the conviction, and for that act of 
justice is now confined in a military prison. 
He also has, among the files of the War 
Office, a so-called secret dossier) and is 
either to be released or court-martialled for 
forgery ! 

In the rapid succession of ministers of 
war, there went into the office a civilian 
named Cavaignac. This official was a per- 
fectly honest man. He is not to be con- 
firmed with Cassagnac, the editor, duelist, 
swashbuckler and blatherskite. Cavaignac 
was of distinguished origin. His father had 
been a candidate for the presidency of the 
French republic in 1848 against the cele- 
brated Lamartine, but was defeated. Cavaig- 
nac determined to investigate the question 
of the guilt of Dreyfus, for the double pur- 
pose of doing justice and of allaying the 
revolt which had arisen in public opinion 
against the infamous proceding by which he 
had been convicted. To this end he exam- 
ined the records in the war office, and there 
he found a document which convinced him 
of the guilt of Dreyfus. He exhibited this 
document in a speech before the French 
Assembly in which he declared his convic- 
tion, on the faith of it, that Dreyfus had 
been justly convicted. For the purpose of 
allaying the public dissatisfaction, this docu- 
ment was photographed and posted up in all 
the arrondissements of France. Soon after- 
wards the appalling news came that this doc- 


1 A word meaning a bundle of papers. 





ument had been forged by Lieutenant-Col- 
onel Henry, another member of the intelli- 
gence department of the high staff. This sol- 
dier, who had hitherto borne a high character, 
and was a devoted member of the profession 
of arms, confessed the crime and alleged that 
he had done it under the command of his su- 
perior officer. For this, Cavaignac ordered 
him into arrest and sent him to the fortress 
of Mont Valerien. There he committed sui- 
cide by cutting his throat with a razor, or 
was assassinated, as some believe. The 
theory of suicide is altegether the more 
probable. It seems that the document, 
which he had forged as pretendedly eman- 
ating from Dreyfus, was forged two years 
after the conviction of the latter and was 
placed among the archives of the war de- 
partment for the purpose of vindicating 
the conviction and the infallibility of the 
French army, which, it seems, has now to 
be reckoned with as a separate political 
corporation. 

We have thus put in type a portion of 
what we have been able to gather concern- 
ing this celebrated case, the history of which 
is yet to be written. We have proceeded 
with a feeling of uncertainty at almost every 
step; for how can any certainty of truth be 
dug out of such a squirming maggotry of 
fraud, forgery and perjury? What can be 
said when a government commits forgery in 
its own vindication? This incident, rank as 
it is, should not, however, destroy our re- 
spect for the French people. Whatever 
may be thought of their official classes, 
and especially of their military officialism, 
they are, on the whole, a gallant, honest, 
and self-respecting nation. As such, they 
are entitled to the sympathy of their neigh- 
bors—and especially of their ancient allies, 
the Americans —in their effort to maintain 
the supremacy of the civil over the military 
power, and to purge themselves of the rank 
corruption and gross injustice which fester 
in the Dreyfus case. 
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THE DEATH PENALTY IN OLDEN TIMES. 


By FLORENCE SPOONER. 


HE punishment of burning has been | 


inflicted by several communities. Ex- 
amples of it occur in the early ages of the 
French monarchy. It was enacted at Rome, 
by the code of the twelve tables, against in- 
cendiaries, but nowhere was it adopted with 
sO many variations as among the Babylon- 
ians and the Hebrews. At Babylon a 
burning, fiery furnace was sometimes pre- 
pared for the purpose, as in the instance of 
the young Jews who refused to worship the 
image of Nebuchadnezzar. Sometimes the 
criminal was roasted in the fire, as Ahab, 
son of Kolaiah. In Judea, boiling caldrons and 
funeral piles were used but these were deemed 
insufficient torture and previous to killing 
murderers, melted lead was poured into their 
mouths which were forced open by partial 
strangulation. In France, the convict was 
bound with iron chains to a stake, wearing a 
shirt dipped in sulphur. This was the most 
rigorous of ordinary punishments, and yet, 
though inflicted in cases of witchcraft, sacri- 
lege, blasphemy and heresy, it was not ex- 


tended to the more heinous crime of parri- | 


cide. As to the punishment of breaking 
on the wheel, it is of little moment to ascer- 
tain whether this punishment was first inflict- 


ed under Commodus, in the second century | 
of Christianity, or at a far later period by | 
| it has been said: you are deceived by ap- 


Louis le Gros, upon the assassins of the 
Earl of Hander, or lastly by Emperor Abert, 
in his war with the Swiss at the beginning 
of the fourteenth century, on Rudolph of 
Warth, who made an attempt upon his own 
life. It was confessedly not admitted into 
the French code before the reign of Francis 
I, and it would be satisfactory to be able to 


impute to the Chancellor of Poyet an idea | 


so worthy of his malignity, but the edict is 
dated Feb. 4, 1534. The edict was marked 
not less by its disproportion of punishment 
than by its general spirit of atrocity. 








Hanging had been the penalty of murder, 
and so it remained. The wheel was not 
extended to this crime, but confined to 
cases of highway robbery and_ burglary. 
This shocking disparity was corrected under 
the reign of Henry II. Two modes of effec- 
ting this correction offered themselves ; 
either to be satisfied with hanging the high- 
wayman (a punishment, even so far too 
heavy for the offense) or to break the 
murderer upon the wheel. The first would 
have been the milder mode: the latter was 
adopted. The highwaymen no longer ap- 
peared a greater criminal than the murderer 
but he was still equally punished, and hence, 
the writers of their times on criminal law 
place on the same line, both as to punishment 
and heinousness, highway robbery and parri- 
cide. The wheel was avowedly so barbarous 
an instrument that the judges almost invari- 
ably by an applied permission directed the 
criminal to be strangled before he was placed 
upon it. Inthe punishment of beheading 
a civil distinction was made at Rome be- 
tween the citizen and the slave, but in France, 
where no slavery exists, can it be proper by 
a marked difference in the operation of the 
law to insult a large majority of the nation, 
reviving principles of villenage and feudality. 
In defense of this diversity of punishment, 


pearances, the equality of suffering consists 
more in the ignominy than in the actual 
pang, and the criminal of higher extraction 
by undergoing the same infliction would 
endure a heavier punishment than his infe- 


rior. In China all this was reversed, the great 


| man was strangled, the humbler offender was 


beheaded. The Jews looked upon behead- 
ing as the most ignominious of punish» 
ments. To the Greeks it was unknown. 
The punishment of hanging was known in 
the first ages of the French monarchy. It 
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was inflicted upon robbers. By the Saxons 
the adulteress was compelled to hang herself. 
She was then thrown upon a funeral pile 
over which was suspended the body of her 
paramour. 

At Rome it was contrary to law to strangle 
virgins. The scrupulous Tiberius in his 
horror of illegality ordered them to be pre- 
viously violated by hangmen and then to 
be consigned to the cord. 

Any reformer who tried to check capri- 
cious innovations of these laws was compel- 
led to remain in public with a rope around 
the neck until the people formally decided 
upon its acceptance or rejection. In the 


latter case the rope was tightened until the 
reformer was strangled. ° 

Nowadays it is difficult to realise the 
wholesale way in which our forefathers in- 
flicted death for the most trivial offenses, in 
the early punishments of England. Now 
that there are only a few offenses for which 
death is the penalty people are indifferent. 
They say that as it affects so few people it 
is of little or no importance. 

Hangings in olden times in England, as 
may be seen in the illustration accom- 
panying this article, were attended by enor- 
mous throngs of the people, who journeyed 





far and wide to attend a scene of execution. 





SIBERIAN 


HE Rev. Dr. Lansdell publicly stated, 
after a thorough visit to Siberia, that 
should he ever have to change from clerical 
to convict life, he would choose Siberia and 
not Milbank or any other English prison, as 
the scene of labor. I have no hesitancy to 
say that personally I prefer prison life in 
Siberia to Sing Sing; and to set the stamp 
of my approval upon the prison, following 


the kindly invitations of the chief of police, | 


I was about to transfer my baggage from the 


hotel of the rich Chinaman to the jail. How- | 
ever, though the prison tempted me by its | 


superior comfort, better food, and bath-tubs, 
I had to give up the project. Interesting 
things were to be seen in the town and upon 
the great river every minute of the day, so I 


remained with Tai Phoon-Tai, only visiting | 


the prison for my tub every day. As upon 
my first visit, I was always allowed to walk 
about the place and visit all the prisoners, 


and I saw nothing to change my opinion of | 


the cleanliness and the humane condition 
under which they lived. 

As we passed along the corridor the pris- 
oners, hearing our footsteps, gathered round 


PRISONS. 


the grated door, and when the chief of po- 
lice and the chief warden came in sight, 
would give the military salute, and shout, 
‘* Good-morning, your lordships.” Then the 
chief of police and the warden would look 
them over, the warden telling his chief ex- 
actly what the men had been doing, and 
what report of their conduct he had to make 
since the last visit of inspection. For almost 
every one of his fellows, as he called them, the 
| kindly warden had something pleasant or 
nothing at all to say, whereupon the chief 
would draw himself up, and say, turning to 
| the prisoners, ‘‘ Well, my little brothers, it is 
well; I am glad to hear good reports of you.” 
And they would invariably reply, in a loud, 
cheerful chorus, ‘‘ We are always very happy 
| when your lordship is pleased with us.” As 
| we walked along the corridor we came to an- 
| other and a larger room. The ‘“‘ Good-morn- 
| ing, your lordships,” which rang out towards 
us from this room had a more cheerful ring 
—a something which cannot be counter- 
feited or disguised. Before I came to the 
door and saw that the men who spoke them 
no longer wore che prison stripes, I knew 
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that these men were free, and the chief of 
police told me that they were only awaiting 
the coming of one of the regular convoys to 
start for home, free men, having paid their 
debt to society. 

A prison-ship arrived from Odessa in 
Vladivostok the day before my departure. It 
was the Voronzoff, a magnificent Clyde-built 
ship, with airy and roomy quarters. She was 
the finest-looking ship I saw in the far east, 
and yet I was assured that she was not an 
exception, but rather the type of the Russian 
volunteer fleet. 

I went on board of the prison-ship well 
before she came to anchor. Though in from 
a voyage of nearly fifty days, and after ex- 
periencing severe weather continuously for 
the past two weeks, I found the vessel and 
the convict quarters as clean and as sweet 
as are the steerage compartments on our own 
Atlantic steamers at the end of a voyage of 
less than a week. Of course I would have 
these adjectives to be understood in a relative 
sense only. 

There were no “ politicals” on board. 
There were about 1100 convicts, and, judging 





from their appearance, the great majority of 
them were criminals of the lowest and most 
degraded category. I could not conceal my 
surprise at the smallness of the guard that 
stood watch over them, and the absence of 
fear that seemed to be entertained of the 
possibility of an outbreak. With the excep- 
tion of three men, who, as punishment for 
misconduct during the voyage, were chained 
to the deck, the convicts were free to move 
about, it appeared, pretty much as they 
pleased. The guard of soldiers certainly did 
not number twenty men, who went about 
generally unarmed; and the sailors of the 
ship, who were not armed at all, seemed to 
be on the best of terms with the convicts, 
with whom they sat and talked, and even 
played cards. The convicts, judging from 
their faces, seemed all to belong to one and 
the same class of confirmed and hardened 
criminals, but ethnically it was the most 
varied assortment of types of the races of the 
human family that I remember to have seen. 
— From “The Convict System in Siberia,” 
by STEPHEN BONSAL, in “ Harper’s Maga- 
zine” for August. 
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A FEW NOTES ON DUCKING STOOLS. 


By LLEWELLYN Jewitt, F. S. A., Etc. 


T Fordwich, I am informed by my friend 

Mr. Dunkin, a ducking stool was used 

on the bank of the river Stour, where it was 

broad and deep. The chair was strong and 

massive, with sloping arms, and from its 
form was probably affixed to a tumbrell. 

At Gravesend, a tumbrell cucking stool 
was used at an inclined plane, called the 
horse-wash, on the bank of the river 
Thames; and the following entries occur in 
the corporation accounts : — 


Es. the 
1628, Novem. 9.— Paid unto Meldham for 
mending the Cucking Stool . 
1629, Sept. 4.— Paid unto the Wheeler for 
timber for mending the Cucking 
Stool . 

23-— Paid for two Wheeles and 
Yukes for the Ducking Stool 
1636, January 7.— Paid the Porters for 

ducking of Goodwife Campion 
1646, June 12.— Paid two Porters for laying 
up the Ducking Stoole . ; 
1653. — Paid John Powell for mending the 
Ducking Stoole 
1680. — Paid Gattett for a proclamation, and 
for carrying the Ducking Stoole in 
market 


070 


1635, Oct, 


° 


At Kingston-upon-Thames, one of 
same kind was used, but in this case 
tumbrell was formed with ¢hree wheels 
stead of two, as is shown by the following 
items in the Chamberlain’s accounts: 


the 
in- 


“1572. — The making of the Cucking Stool 

Iron work for the same 

Timber for the same . 

Three brasses for the same, 
three wheels 


£ Io8- 
° 
° 
° 


and 
-o0410 


“ 


This stool was used in 1738, as appears 
by the following notice : — 

“Saturday, October 14, 1738. — Last week, at 
the Quarter Sessions at Kingston-on-Thames, an 
elderly woman, notorious for her vociferation, 


Il. 





was indicted for a common scold, and the facts 
alleged being fully proved, she was sentenced to 
receive the old punishment of being ducked, 
which was accordingly executed upon her in the 
Thames, by the proper officers, in a chair for 
that purpose preserved in the town; and to 
prove the justice of the court’s sentence upon 
her, on her return from the water-side she fell 
upon one of her acquaintance, without provoca- 
tion, with tongue, to» >, and nail, and would, 
had not the officers interposed, have deserved a 
second punishment, even before she was dry 
from the first.” 

In the crypt of the fine old church of St. 
Mary, at Warwick, the wheels of a tumbrell 
are still preserved, and the chair is also in 
the possession of a resident of the town. 
The pole of the tumbrell has been destroyed 
within the last few years. It will be seen by 
the engraving that it has three wheels, and 
must have been very similar to the one de- 


scribed at Kingston. 


At Beverly, John, Archbishop of York, 
in the reign of Edward I, claimed the right 
of gallows, gibbet, pillory, and tumbrel/, and 
there are some curious entries in the cor- 
poration accounts relating to it. 
“1456.— Et sol’ j laborar p. mundacone cois 

sewer jux’ cuxtolepit p. exitu aque 
ilm p. j diem iiij.” 
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(Also paid one labourer for cleaning the com- 
mon sewer adjoining the Cuck-stool pit, for a 
passage for the water there, for one day, 4d.) 

** 1556. —iiijd de Johi Robynson cordin pe le 
Cuckstoole pitt.” 

(4d@ received of John Robinson, cordwainer, 
for the Cuckstool pit.) 

The punishment of the cuckstool in Bev- 
erly was inflicted on brewers and bakers, as 
well as others. 

At Newbury, the following occurs in the 
Quarter Sessions book : — 

“Sessions 19. ) 

July 24, Car. 2. 5 

“Tt. We present the Widdow Adames for a 
common scould. 

“ Ordered to appear at the next Sessions, be- 
ing served with processe for that purpose. 

“27 January, ) Margaret Adames, Widow, hath 

24 Car. 2. _§ appeared and pleaded not guilty 
to her indictment for a common scoold and put 


Burgus de Newbury. 





herself on the Jury, who being sworn, say she is 
guilty of the indictment against her. 

“Cur. That she is to be ducked in the Cuck- 
ing Stool according as the Mayor shall thinke the | 
time fitting.” 

At Lyme Regis was atumbrell, 
and in the Court of Hustings 
book, 1581, it is ordered : — 

“The jury present that the tum- 

. brell be repaired, and maintained from 
time to time according to the Stat- 
ute ” ; , 
and two years later the mayor 
was ordered to provide one before 
All Saints’ Day under a penalty 
of 10s. The cucking stool was kept in the 
church porch. The following are some of 
the corporation entries respecting it: — 
s.. a 


1631. — The bringing the cucking stool out 
of the church . ; : ; 6 
1633. — For amending the cucking stool ; 6 
1653. — Paid for a piece of timber for a cuck- 
ing stool and six boards 
1657. — For timber to make a cucking stool . 
1658. — For making a cucking stool, George 
Baker : : : ‘ 
1685. — 30th April. /¢em: We present the 
corporation for not repairing 
the cucking stool d 





Therefore it is ordered that it be repaired 
within one month, swbpena. 

1724. — The corporation was presented for not keep- 
ing up a ducking stool as it was for- 
merly allowed by the information of 
several persons. 


It must not be understood that the 7am- 
brell was always used with the ducking stool 
—far from it. Fraudulent bakers, brewers 
of bad ale, vendors of putrid meat, sellers of 
“stinking rabbits, eels, capons, &c.,” 
other fraudulent people, as well as false- 
swearers, were carted round the town on 
the tumbrell, and so to the pillory, which I 
shall speak of in another article. The 7um- 
brell was the wheel-carriage on which cul- 
prits were taken to be ducked, or to be 
locked in the pillory. 

A ducking stool of a different kind was 
until lately in existence at Broadwater, near 
Worthing, and is carefully engraved in the 
Wiltshire “ Archeological Magazine.” It is 
of the trebucket form. A post is driven 
into the bed of the pond, and on the top is 
bedded a piece of wood, which turns ona 


and 


| swivel and supports a long beam, on one 


end of which is the “ stool,” and at the other 
end a chain, by which it is affixed to a 
post. When wanted for use, the beam is 
turned round to the bank, the woman placed 
in the “stool” and tied in, and the beam 
then turned back over the water, and the 
ducking given on the see-saw principle. 

At Rugby was one of this description, 
which has been destroyed almost within 
memory. In reference to this example, I 
am favored by my friend Mr. Pretty, F.S. A., 
with the following note : — 
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‘* The town had the usual appendages to a manor, 

a pillory, ducking stool, cage, and stocks, and which 
are noticed in the following items : — 

Z Be a. 


May 24. Paid Wm. Ladbrook for 
mending ye pillory . . °o 5 10 
Spent with the third- bevew ye 
same time the man stood in it . ° 
June 5. Paid for a lock for ye 
ducking stool, and spent in 
towne business 
Aprii 30. Paid for paving round 
the pillory 
Sept. 25. Ducking shia mpihied. 
And Dec. 21, 1741. A chain 
for the ducking sioot sk ws CO 4 
For oyle and colours for the cage 
and pillory 


1714. 


1739- 


1741, 
om 2 

“The ducking stool was placed on the west 
side of the horse-pool, near the foot-path lead- 
ing from the Clifton road towards the new 
church-yard. Part of the posts to which it was 
affixed were visible until very lately, and the 
National School is now erected on its site. The 
last person who underwent the punishment was a 
man, for beating his wife, about forty years since ; 
but although the ducking stool has been long re- 
moved, the ceremony of immersion in the horse- 
pond was recently inflicted on an ‘inhabitant for 
brutality towards his wife.” 


It was most probably in allusion to this 
example that Benjamin West, the North- 
amptonshire poet, thus wrote in 1780: — 


‘*« There stands, my friend, in yonder pool, 
An engine call’d a ducking stool : 
By legal pow’r condemned down, 
The joy and terror of the town. 
If jarring females kindle strife, 
Give language foul, or lug the coif; 
If noisy dames should once begin 
To drive the house with horrid din — 
Away, you cry, you'll grace the stool, 
We ’ll teach you how your tongue to rule. 
The fair offender fills the seat 
In suiien pomp, profoundly great. 
Down in the deep the stool descends, 
But here at first we miss our ends ; 
She mounts again, and rages more 
Than ever vixen did before. 
So, throwing water on the fire 
Will make it but burn up the higher. 
If so, my friend, pray let her take 
A second turn into the lake, 
And, rather than your patience lose, 





Thrice and again repeat the dose. 
No brawling wives, no furious wenches, 
No fire so hot but water quenches.” 


At Coventry, at the gate of the Grey 
Friars, was also one, and in the Leet Book 
the following entry occurs, under the date 
of October 11, 1597:— 

“‘ Whereas there are divers and sundrie dis- 
ordered persons (women within this citie) that 
be scolds, brawlers, disturbers, and disquieters of 
theire neighbors . . . it is ordered and enacted 
at this Leet, that if any such . do from 
henceforth scold or brawle . . . upon complaint 
thereof to the Alderman of the Ward made, or 
the Mayor for the time being, they shall be com- 
mitted to the cook stoole lately appointed for the 
punishment of such offenders.. An entry for the 
‘making the cooke stoole at Greyfrier gate iiijs. 
iiijd.’ occurs in the same vol. as late as the year 
1623." 


In the reign of Elizabeth there was a 
ducking stool at Marlborough, probably of 
the trebucket form, and many entries re- 
specting it occur in the corporation ac- 
counts. In 1580 and 1582 it was repaired. 
In 1584 a new one was procured, and in 
1625 a man received for his help at the 
cucking of John Neal, 4d. 

At Devizes the tumbrell was kept in the 
church tower. 

At Beaminster, in 1629, Peter Hoskins, 
farmer of the manor, was ordered to pro- 
cure stocks, ducking stool, pillory, 
within three months, under pain of forfei- 
ture of five pounds. 

At Honiton, Baretti, the lexicographer, 
relates that in his journey from London to 
Exeter in 1760, he saw the ducking stool 
over the water by Honiton, “ where they 
dipped old women supposed to be.witches.” 

At Stoke Abbot, one Edith Copleyn had 
a feud with another laborer’s wife. If she 
demeaned herself she was to be taken be- 
fore a magistrate, who was by the court 
desired to give her the punishment of the 
ducking stool, or some other like punish- 
ment. 


and 
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At Nottingham there were both pillory 
and cuckstool in the market place, for the 
In 1731, Thomas 
Trigge, the then mayor, caused a woman to 
be placed in the cuckstool for prostitution, 
and left her at the mercy of the mob. The 
poor creature was so ill-treated and ducked 
so much that she lost her life. The mayor 
was prosecuted for it, and the cuckstool 


punishment of culprits. 


taken down. 





Of examples of the suspended ducking | 


stool, the curious facsimile from an engrav- 
ing in an early chap-book of the ‘ Strange 
and Wonderful Relation of the Old Woman 
who was Drowned at Ratcliffe Highway a 
Fortnight Ago,” at the head of this article 
It exhibits the sus- 
pended chair affixed to a transverse beam, 
working in an upright post, in a tumbrell. 

It was to these suspended chairs that 


is extremely curious. 


Gay, in his pastoral of ‘‘ The Dumps,” al- 
ludes, when he makes his heroine, Spara- 
biila, who thinks of committing suicide 
say : — 
«ll speed me to the pond where the high stool, 
On the long plank, hangs o’er the muddy pool ; 


That stool, the dread of every scolding quean ; 


Yet sure a lover should not die so mean? 


An excellent example of this kind of 
chair still exists at Ipswich. 
strongly made, and has an iron framework 
by which it could be suspended to a lever 
lowered at will. 


Mr. Clark’s 


or crane, and raised and 
The 
‘“« History 
note of a 


seat is formed of bars. 
scene where the punishment was 
about to be put in force : — 

“Hh ma 
wrought-iron rod, about an inch in diameter, 
fastened to each arm in front, meeting in a seg- 
ment of a circle above; there is also another 
iron rod affixed to the back, which curves over 
the head of a person seated in the chair, and is 
connected with the others at the top: to the 
centre of which is fastened an iron ring for the 
purpose of slinging the machine into the river. 
It is plain and substantial, and has more the ap- 
pearance of solidity than antiquity in its con- 





It is very | 
| 


of Ipswich,” gives the following | 


strong-backed arm-chair, with a | 


| 


| 
| 


struction. It is thus spoken of by a writer of 
some discernment: ‘In an unfrequented apart- 
ment in the Custom House is still preserved the 
ducking stool, a venerable relic of ancient cus- 
toms. In the Chamberlain’s book are various 
entries of money paid to porters for taking down 
the ducking stool, and assisting in the operation of 
cooling, by its means, the inflammable passions 
of some of the female inhabitants of Ipswich.’ 
Entries for the payment of persons employed in 
taking down this instrument do certainly appear, 
and in the year 1597 three unfortunate females 
underwent this opprobrious ceremony, but from 
delicacy we forbear to mention their names. The 
fee for inflicting this punishment was 1s. 6¢., 
and we blush to think it was ever necessary to 
enforce it.” 


A good specimen preserved in the middle 
of the last century at Sandwich, showed by 
its construction the origin of the punishment. 
On its arms and back were painted figures 
of men and women scolding, and using 
words not over polite or complimentary, 
while on the cross bar are the words :— 

“Of members ye tonge is worst or best, 

An yll tonge ofte doeth breede unrest.” 

The accompanying engraving shows the 
form of this remarkable chair, and its pecu- 
liar ornamentation. It is stated in Boys’s 
“History of Sandwich” (1792) to have been 
preserved in the second story of the town 
hall, along with arms, offensive and defen- 
sive, of the trained bands. 

Of the one at Cambridge, Cole, writing in 
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1780, says, in his MSS., preserved in the 
British Museum: 


“In my time, when I was a boy, and lived 
with my grandmother in the great corner house 
at the bridge foot next to Magdalen College, | 
Cambridge, and rebuilt since by my uncle Mr. 
Joseph Cook, I remember to have seen a woman | 
ducked for scolding. The chair hung by a 
pulley fastened to a beam about the middle of 
the bridge, in which the woman was confined, 
and let down under the water three times, and | 
then taken out. ‘The bridge was then of timber, 
before the present stone bridge of one arch was | 
builded. The ducking stool was constantly | 
hanging in its place, and on the back panel of it | 
was engraved devils laying hold of scolds, etc. 
Some time after a new chair was erected in place 


of the old one, having the same devils carved on | 
When | 
the new bridge of stone was erected, about 1754, | 
this was taken away, and I lately saw the carved | 


it, and well painted and ornamented. 


and gilt back of it nailed up in the shop of one 
Mr. Jackson, a whitesmith, in Butcher Row, 
behind the ‘Town Hall, who offered it to me, but 
I did not know what to do with it. 
1776, I saw in the old Town Hall a third duck- 
ing stool of plain oak, with an iron bar before it 


In October, | 


| makyng of the cucking stole, takyng by the day 


xiid., summa, ilij. vjd. 

“Item, paied to Christofer Wedy for caryage 
of the seid tymber to the saw-sluye, and from 
thense to the place where the seid cucking-stole 
stondeth, etc., iiijd. 

“Ttem, paied for the di. c. of iij. peny nailes, 
jd. ob. 

“Item, for a grete spykyn, to ij staples, and 


| a haspe for the said stole, iij. 


Summa. xs. vd. ob. 
Costes for makyng of the Cokyng Stole. 
“Item, paid to Dodd, carpenter, for makyng 


| of the cokyng-stole and sawing the tymbre, by 


grete, vs. vijd. 
“Item, a pair of cholls, iijs. iiijd. 
‘“‘Ttem,-paid for ij. iren pynnes for the same, 
| waying v. li. at ijd. ob. the li. xiid. ob.” 

A very plain example, said to be the one 
formerly in use at Worcester, is here en- 
It is simply a box without a bot- 
| tom, and with a seat, or shelf, in it, and it 
| has four staples, by which it would be sus- 
| pended by cords to the beam or pulley. 


graved. 


to confine the person in the seat ; but I made no | 


inquiries about it. 
the practice seems now to be totally laid aside.” 


I mention these things as | 


Of the Canterbury example, my excel- | 


lent antiquarian friend, Mr. Wright, in an 
excellent article in his ““Archzological Al- 
bum,” gives the following extracts from the 
Corporation accounts :— 


“Item, paied for a piece of tymber for the 


ladder of the cuckying stole, and staves to the | 


same xxd. 

“Item, for slyttyng of the seid pece of tymber 
in iij. calves, with the ij. shelle calves, viijd. 

“Item, for a pece of tymber for the fote of 
the ladder, cont. xij. fote, xvd. 

“Item, paied for the plank and stanchons for 
the stole, iijd. 

“Item, paied for a pynne of yron waying xij. 
li., and ij. plates waying vij. li., price li. jd. ob | 
summa, jjs. iiijd. 

“Item, paied to Harry Shepard and hys mate, 
carpenters, for iij. dayes and di. having and 





At Banbury an excellent example was 
in use, and was placed, with the pillory, by 
the horse-pond in the market-place, and 
others are recorded at Shrewsbury,  Litch- 
field, Liverpool, where it was very lately 
used in all cases of female admission to the 
House of Correction; at Edgware, Stafford, 
Salisbury, and many other places. 

Examples, extracts from Corporation ac- 
counts, notices of records, and memoran- 
dums of allusions from the productions of 
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the old writers, might be added almost ad 
infinitum to those which I have thus has- 
tily thrown together; but my object has 
not been to collect together all that is 
known on the subject, but to bring to bear 
a few of the examples, so as to show the 
extent to which this mode of punishment 
has been practised in this kingdom, and to 
explain the different varieties of engines 
used. 

In the latter part of 
during the whole of the sixteenth, 
more particularly during the entire period 
of the seventeenth, centuries, as well as 
in the first half of the eighteenth, the 
practice of ducking through- 
out the kingdom, and although duck- 
ing stools were not perhaps 
plenty as parish stocks, there was scarcely 
a town without and the _ beauty 
of many a village green was blotted and 
spoiled by the disgraceful machine being 
attached to the side of the horse, or duck 
pond in its center. There, in the village 
were the stocks for the men, and the duck- 
ing stool for the women, and the pillory for 
both or either, and when the villagers wished 
to get up ‘‘an excitement” to relieve the 
dull monotony of their lives, a “ ducking” 
was ‘‘as good as a show,” or a bull or bear 
baiting, and if the poor victim should die 
from the effects of the brutal treatment she 
received, why, all the better—they knew 
that they had had their amusement to its 
fullest extent, and had been debarred of 
nothing of their sport. 

I may, perhaps, in a future number, give 
a few additional notes on the cucking stool, 
and so introduce some extraordinary ac- 
counts which I have met with of the duck- 
ing of some “ good-wife” or other, as a 
matter of speculation — for it has even been 
known that men (!) ave “ presented” a 
woman as a scold, for the purpose of mak- 
ing money by it, by “‘ going round with the 


the fifteenth, 
and 


continued 


one, 


quite as | 





hat”? among the bystanders, in considera- 
tion of the sport they had given them! 
Such is human nature. No matter whether 
the bull-ring, the cock-pit, the bear-garden, 
or the ducking-pond—no matter-whether 
cruelty was to be practised on the beast, 
the fowl, the brute, or the woman —a crowd 
would be gathered together to enjoy the 
sport —the greater the cruelty the greater 
the zest with which it would be enjoyed — 
and people would be found to turn it to 
pecuniary account. Happy indeed is it for 
us that we live in an age when such public 
exhibitions are not tolerated, and when the 
law — for my fair readers must listen to the 
fact that it zs st2// lawful to order them to 
the ducking-stool!!— dare not, even if in- 
clination led the authorities, be put in force. 
He would indeed be a hardy mayor, or 
magistrate, who would now order a woman 
to be dragged through the town, and publicly 
ducked, and I am very much of opinion that 
the assembled people would turn round, and, 
very properly, well duck him instead. 

A prose satire, “ Poor Robin’s True 
Character of a Scold,” published in 1678, 
says — “‘ A burr about the moone is not half 
so certain a presage of a tempest at sea, 
as her brow is of storm on land. And 
though laurel, hawthorn, and seal skin, are 
held preservatives against thunder, magick 
has not yet been able to find any amulet 
so sovereign as to still her ravings; for, 
like oyl poured on flames, good words do 
but make her rage the faster; and when 
once her flag of defiance, the tippet, is 
unfurl’d, she cares not a straw for constable 
nor cucking-stool” — and if any hardy mayor 
now was to order the punishment, he would 
find not only the scold’s tongue, but thou- 
sands of “flags of defiance” “ unfurled” 
against him, and would be glad to retire 
not only from his office, but from the 
neighborhood where he had attempted to 
use his cruel authority. 
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TERRITORIAL SOVEREIGNTY. 


By James W. STILLMAN. 


MONG the important measures which 

are to engage the attention of Con- 

gress during its present session is the pro- 
posed territorial government for the Hawaiian 
Islands which are now under the actual or 
de facto jurisdiction of the United States. 
Although the writer, in the September issue 
of this magazine, as he thinks, has clearly 
‘demonstrated the unconstitutionality of the 
recent action of Congress in annexing these 
islands to this nation by a joint resolution, 
he concedes for the purpose of this dis- 
cussion that said action was within the power 
of that body, and that the islands in question 
are now a part of the territory of the United 
States. He also concedes the validity of 
the general principle that an act of Con- 
gress is presumed to be in accordance with 
the Constitution until the Supreme Court shall 
have determined it to be otherwise in a case 
brought before it by a party whose rights 


are directly affected by such legislation, and | 


in which the constitutionality thereof is 
necessarily involved; and until a case in- 
volving the constitutionality of the joint 
resolution just referred to shall have been 
presented to that tribunal for adjudication, 


and until it shall have been decided to be | 
unconstitutional, it is, and will continue to | 


be, binding upon every department or officer 
of the Government and upon all the people. 
As no such case has yet arisen, and as no 
such decision has yet been rendered, the an- 
nexation of Hawaii must be considered as 


an accomplished fact; and, therefore, Con- | 
gress now possesses the same power over | 
that Territory which it does over the others. | 
| Also, “ Congress shall have power to make 
| all needful rules and regulations respecting 
| the territory,’—and here the word “ terri- 
It has been | 
the subject of many debates in Congress, in | 
| and it can have no other meaning than land. 


Among the many interesting questions 
which have arisen under the Constitution is 
that concerning the relation of the Federal 
Government to the Territories. 


which some of our ablest statesmen and most 








eminent constitutional lawyers have partici- 
pated; it has been treated of in legal works 
and in periodical literature, and has been 
formally adjudicated by the Supreme Court. 
But as that tribunal has the right and the 
power to reverse its own decisions, having 
done so in several instances, and as this 
question is likely to arise again in the near 
future, it may still be treated as an open 
one; and, therefore, the writer proposes to 
consider the provisions of the Constitution 
under which Congress has assumed to legis- 
late for the Territories, and to determine 
whether or not this power actually resides 
in that body. 

’ The words of the Constitution which are 
usually referred to by those persons who 
contend that Congress has sovereign power 
over the Territories are found in Clause 2, 
of Section 3 of Article IV., which reads as 
follows : — 

The Congress shall have power to dispose of 
and make all needful rules and regulations re- 
specting the territory or other property belonging 
to the United States ; and nothing in this Consti- 
tution shall be so construed as to prejudice any 
claims of the United States, or of any particular 
State. 

Let us examine the language of that 
clause and determine what it means, if there’ 
can be any doubt in regard to its meaning. 
“The Congress shall have power to dispose 
of,” —what do these words signify? When 
speaking of territory or of land which can- 
not be destroyed, they must necessarily 
mean, to give away, to cede, to sell, or to 
lease; they can have no other meaning. 


tory” is in the singular number, the only 
place in which it occurs in the Constitution ; 
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That definition has been given to this word 
by the Supreme Court in the case of United 
States v. Gratiot e¢ a/., 14 Peters, 537, in 
which it says: — 

“The term ‘territory,’ as here used, is 
merely descriptive of one kind of property, 
and is equivalent to the word ‘lands.’ ” 

If there be any doubt in regard to the mean- 
ing of the word “territory,” as here used, it 
must be entirely removed when the three 
following words, ‘‘or other property,” are 
considered, as they clearly indicate that the 
word “territory” is intended to signify one 
species of property, and has no reference 
to people or to those political communities 
which are now called “Territories.” It is 
true that the clause provides for ‘“ needful 
rules and regulations”; but these words 
cannot be properly construed to confer upon 
Congress the power of either civil or crim- 
inal legislation for persons, as they apply 
only to “the territory or other property be- 
longing to the United States”; and no one 
will seriously contend that the inhabitants 
of this portion of the public domain are 
property within the meaning of the clause 
under consideration, whatever else it may 
signify. Rules and regulations respecting 
property cannot include legislation for peo- 
ple; and the only meaning which these 
words can have in respect to land is that 
Congress is authorized to provide for sur- 
veying, improving, cultivating, or leasing it; 
and these rules and regulations can have 
force only while this territory belongs to the 
United States. Whenever it is sold it ceases 
to be property belonging to the United 
States; it becomes property belonging to 
individuals. It ceases to be public property ; 
it becomes private property; and Congress 
when it sells this territory, parts with its juris- 
diction over it. 

In support of this contention, the writer 
cites the following sentences from the unan- 
imous opinion of the Supreme Court in the 


case of Carroll v. Safford, 3 Howard, 460, | 


461. 





Michigan which had béen purchased by the 
complainant, the court said. — 

“‘ When the land was purchased and paid 
for, it was no longer the property of the 
United States, but of the purchaser. Lands 
which have been sold by the United States 
can in no sense be called the property of 
the United States.” 

According to this decision, therefore, the 
jurisdiction of Congress over the public 
lands ceases when they are sold to indi- 
viduals. But it does not follow from this 
fact that the mere ownership of land by the . 
Federal Government justifies Congress in 
assuming jurisdiction over the people who 
occupy it. It is well known that the United 
States owns large tracts of land within the 
boundaries of several States; but that fact 
does not deprive these States of their juris- 
diction over the people who occupy this 
land, nor does it justify either Congress or 
the Federal courts in assuming jurisdiction 
over them unless that has been expressly 
ceded to the Federal Government by the 
legislatures of these States. (Fort Leaven- 
worth R. R. Co. v. Lowe, 114 U. S., 525.) 
And Congress possesses no more power over 
people occupying public land in the Territo- 
ries than it does over people occupying public 
land in the States. So it is manifest that 
the provision of the Constitution above 
quoted does not confer upon Congress the 
power to establish governments over, or to 
legislate for, the people of the Territories 
without their consent. 

In further elucidation of the meaning of 
this clause, it may be that if 
Congress should desire to sell any of the 
public buildings, ships of war, arms, ammu- 
nition or other property of the Government, 
or to make rules and regulations for the use 
thereof, it has the power to do so under this 
provision, as the clause was incorporated 
into the Constitution for this purpose; but 
it is absurd to say that the power to dispose 
of property and to regulate its use includes 


remarked 


Referring to certain public land in | the power to legislate for persons; as the 
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power to govern them does not depend on 
the ownership of the land which they oc- 
cupy but on their consent to be governed ; 
and the existing Territorial Governments 
are just ones only in so far as the inhabi- 


| 


tants of the Territories have acquiesced in, | 


or have consented to, those Governments. 

That the construction 
has placed upon this constitutional provi- 
sion isthe correct one is rendered perfectly 
clear when the language thereof is contrasted 


which the writer | 


with that of Clause 17, Section 8, of Article | 
| Territories, it does not flow from the first 


I., which reads as follows: — 
The Congress shall have power to exercise 


exclusive legislation in all cases whatsoever, over | 


such district (not exceeding ten miles square) as 
may, by cession of particular States, and the ac- 
ceptance of Congress, become the seat of the 
Government of the United States, and to exercise 
like authority over all places, purchased by the 
consent of the legislature of the State in which 
the same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and other need- 
ful buildings. 

Mark the difference in the language of 
these two clauses. In the former, the Con- 
stitution speaks of disposing of, and making 
needful regulations respecting 
property; and the latter it uses the 
words “ legislation” and “authority,” both of 
which necessarily imply government for 
people. Nothing can be more self-evident 
than that there are separate and distinct 
meanings to each of these provisions, and 
that the power conferred by the first is not 
identical with that conferred by the second, 
but widely different from it; although, 
strange to say, Congress has legislated under 
both of them as though they had precisely 
the same meaning. Now every word in the 
Constitution was selected with the greatest 
care; and there is not a superfluous clause 
or sentence in it. In that respect it is the 
most remarkable document which was ever 
written. Its framers meant exactly what 


and 
in 


rules 


| derived from some other clause 





they said; and they said exactly what they | 


meant; and if they had intended Congress 
to exercise the same authority over the 


Territories which it does over the District 
of Columbia and the other places mention- 
ed inthe last clause above quoted, they 
would have used similar, if not identical 
language in both instances; and that they 
did not do so is conclusive evidence that 
they did not intend Congress to exercise 
such authority over the people of the Terri- 
tories as it does over those of the above 
mentioned district. 

It is evident, therefore, that if Congress 
has any power over the inhabitants of the 


provision of the Constitution above referred 
to; and consequently, if it exists at all, it is 
that 
instrument. There have been some eminent 
constitutional lawyers who have contended 
that the power in question is conferred by 
Clause 1 of Section 3 of Article IV., which 
authorizes Congress to admit new States 
into the Union. While the writer desires to 
treat with perfect respect the views of those 
persons from whom he differs on legal as 
well as on all questions, he must 
nevertheless declare that in his opinion this 
contention is clearly erroneous. To say 
that because Congress has the power to 
admit a new State into the Union, it has 
also the power to legislate for its people 
before it is so admitted, is to enunciate 
an entirely novel principle in constitutional 
law; and there would be just as little reason 
in saying that because A. has the right to 
admit B. as a partner in business, therefore 
the former has the right to take the latter 
by force and to hold him as a slave until he 
shall be so admitted. It is true that Con- 
gress has assumed the right and the power 
to organize temporary governments for the 
Territories which have heretofore been 
admitted into the Union; but this has been 
done, as the writer contends, without con- 
stitutional authority ; and the mere exercise 
of a power by any department of the Govern- 
ment does not necessarily imply that this 
power has been constitutionally conferred 


in 


other 
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upon it; and there is every reason to believe 
that the people of these several Territories 
were as competent to establish their own 
governments as were the people of the 
thirteen original States, and that they would 
have done so if they had been permitted to 
do so.! The writer, therefore, is unable to 
perceive how the power to admit a State 
into the Union confers upon Congress the 
power to govern its people before such 
admission. 

Additional light is thrown upon this 
question by certain proceedings in the 
Constitutional Convention on August 18 and 
30, 1787; but before referring to them it is 
necessary to state that the Congress of the 
Confederation, on July 13 in the same year, 
adopted an ordinance for the government 
of the northwestern territory; but James 
Madison, in the 38th number of the “ Fed- 
eralist,” asserted that this act ‘‘ was done 
without the least color of constitutional 
authority”; and it is reasonable to believe 
that ifthe members of the convention had 
intended to continue the exercise of this 
power, they would have introduced into the 
Constitution an explicit provision to that 
effect, so that such future legislation as Con- 
gress might deem proper to enact for the 
government of the Territories might be 
within instead of without its constitutional 
powers. Accordingly, on August 18, Mr. 
Madison submitted to the convention the 
following propositions among others : — 


To dispose of the unappropriated lands of the 
United States. 

To institute temporary governments for new 
States arising therein. 


These propositions were referred to the 
committee of detail; but before any action 
had been taken upon them by that com- 
mittee, the convention, on August 30, adopted 
Article IV., substantially as it now reads in 
the Constitution. (‘Elliot's Debates on 
the Federal Constitution,” Vol. V., pages 


1 This was done by the people of California, Congress having 
neglected to establish a government for that ‘Territory. 





439 and 497.) It will be seen, therefore, 
that the proposition to authorize Congress 
‘to institute temporary governments in the 
new States arising in the unappropriated 
lands” was not accepted by the convention, 
which fact was equivalent to its rejection. 
This clearly indicates that the convention 
did not intend to continue the policy of 
governing the Territories under the Federal 
Constitution. 

Although in the deeds executed by cer- 
tain of the thirteen original States, ceding 
territory to the Confederation, there were 
clauses granting to it the jurisdiction as well 
as the soil, this jurisdiction could be exer- 
cised only in accordance with such provi- 
sions as the Articles of Confederation con- 
tained, or with such others as might be in- 
corporated into the new Constitution; and 
the latter, as has been already shown, pro- 
vides that Congress shall have the power 
to dispose of, and to regulate the territory 
as property only, and not to legislate for the 
inhabitants thereof, either as citizens or as 
subjects; and in regard to the territory and 
the jurisdiction ceded to the United States 
by North Carolina, on February 25, 1790, 
and by Georgia on April 24, 1802, and also 
that ceded thereto by treaties with France, 
Spain, Mexico, and Russia, all of which oc- 
curred since the adoption of the Constitution, 
the same principle applies with equal force. 

There is still another provision of the Con- 


_ stitution which has an important bearing upon 


the question under consideration ; and that is 
Clause 2 of Article VI., which reads as fol- 
lows: — 


This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made, 
under the authority of the United States, shall be 
the supreme law of the land ; and the judges in 
every State shall be bound thereby, anything in 
the Constitution or laws of any State to the con- 
trary notwithstanding. 


It is worthy of notice that by this clause 
the Constitution is made supreme over the 
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States only ; and if its framers had intended 
to extend it to the Territories they certainly 


would have made an express provision to | 


that effect. The States are referred to in 
the Constitution no less than thirty times, 
while the word “territory” occurs therein 
but once; and there, as already indicated, 
it means land only. According to the pre- 
amble of the Constitution, it was ordained 
and established ‘for the United States of 
America,” and not for any other portion of 
the habitable globe; and it cannot be made 


to extend to any other country except by | 


the consent of its inhabitants or by a war of 


conquest. It is binding upon the several 


States only, because the thirteen original ones | 
gave their consent to it when they ratified | 


it, and the others did so when they voluntarily 


entered the Union in pursuance of acts of | 
Congress passed for that purpose, — the | 


fundamental principle of our Government 
being that it rests upon the consent of the 
governed, having only such powers as they 
have conferred upon it; and while they had 
the right to delegate to it unlimited power 
to legislate for themselves they had no right 
to, and did not, delegate to it the power to 
legislate for others. The writer, therefore, 
thinks that he has clearly established the 
proposition that the Federal Government has 
no rightful authority over the people of the 
Territories. 


In support of the writer’s contention that | 
the Constitution cannot be enforced beyond | 
the boundaries of the United States except | 
by conquest or by the consent of the people | 


sought to be brought under it, he will refer 
to a speech delivered by Daniel Webster in 
the Senate on Feb. 24, 1849. That body 
having under consideration the annual civil 
and diplomatic appropriation bill, and Mr. 
Walker of Wisconsin having introduced an 
amendment thereto to extend the Consti- 


tution to the Territories, Mr. Webster op- | 


posed this amendment in a speech of great 
power, in the course of which he said: — 
“The Constitution is extended over the 











United States and over nothing else, and can 
be extended over nothing else. It cannot 
be extended over anything except over the 
old States and the new States that shall come 
in hereafter, when they do come in.” (Ap- 
pendix to the Congressional Globe, Second 
Session of the Thirtieth Congress, page 
273.) 

According to Mr. Webster, therefore, the 
Constitution does not and cannot be made 
to extend to the Territories; and as Con- 
gress has no power to legislate for any other 
persons that those over whom it does extend, 
it necessarily cannot rightly do so for the peo- 
ple who reside outside of the boundaries of 
the United States. The act of the Senator 
from Wisconsin in offering this amendment 
was a virtual admission on his part that the 
Constitution of itself has no force outside of 
the Union, or otherwise his motion to amend 
the bill in this manner would have been en- 
tirely unnecessary. Mr. Webster having 
clearly demonstrated the impossibility of ex- 
tending the Constitution to the Territories, 
Mr. Walker’s amendment was finally re- 
jected. This action on the part of the 
Senate was a legislative declaration that the 
Constitution is bindingupon the States alone, 
and can have no force beyond their limits. 

That the views above expressed by the 
writer are not original with him must be 


evident to all who are familiar with the de- 


bates in Congress on this question and with 
articles thereon which have appeared in 
certain newspapers and leading monthly 
publications. He will therefore refer to the 
opinions of two eminent statesmen, both of 


| whom have been candidates for the Presi- 


dency of the United States. On March 14, 
1850, the Senate having under considera- 


| tion Senator Bell’s compromise resolutions 


the Hon. Lewis Cass of Michigan delivered 
a speech thereon, in the course of which he 
said : — 

‘‘There are two positions I have always 
maintained with reference to this subject — 
first, that Congress, under the Constitution, 
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has no right to establish governments for the | sidered as a part of the fundamental law of 


Territories ; secondly, that under no circum- 


stances have they the right to pass any law | 


to regulate the internal affairs of the people 
inhabiting them.” (Congressional Globe, 
First Session of the Thirty-first Congress, 
page 528.) 


| 


The issue of ‘‘ Harper's New Monthly Mag- | 
azine” for September, 1859, contains an ar- | 
ticle by the Hon. Stephen A. Douglas of | 
Illinois, entitled ‘“ The Dividing Line be- | 


tween Federal and Local Authority, Popular 
Sovereignty in the Territories,” in which the 
author clearly establishes his contention that 
the Federal Government has no constitu- 
tional authority to govern the people of the 


Territories without their consent, his conclu- | 
sion being stated ina single sentence at the | 


end of his article as follows: — 


“The principle, under our political system, | 


is that every distinct political community 
loyal to the Constitution and the Union, is 


entitled to all the rights, privileges and im- | 
munities of self-government in respect to | 


their local concerns and internal policy, sub- 
ject only to the Constitution of the United 
States.” (Vol. XIX., p. 537.) 

It will be perceived that so far as the ab- 
solute sovereignty of the people of the Ter- 
ritories Mr. Cass and Mr. 
Douglas were of the same opinion; but the 
latter believed that it is guaranteed to them 
by the Constitution itself, while the former 


is concerned, 


contended that it is possessed by them | 
This | 


independently of that instrument. 
doctrine was advocated with great ability 
and force by Mr. Cass in a speech delivered 
in the Senate on January 21 and 1850, 
and published in the Appendix to the Con- 
gressional Globe, First Session of the Thirty- 
first Congress, p. 58, to which the attention 
of the reader is respectfully directed. 

Of course the writer is aware that the 
position which he has assumed on this ques- 
tion is contrary to certain decisions which 
have been rendered by the Supreme Court; 
and although these decisions must be con- 


yy 


aay 


| and regulations respectine 


| United States. 





the nation until they shall have been revers- 
ed by that tribunal, or until they shall have 
been nullified by a constitutional amend- 
ment, he nevertheless feels perfectly justified 
in expressing his dissent from the conclusions 
expressed therein by the court. It is impos- 
sible to consider all of these decisions; nor 
is it necessary to do so, as there is no mate- 
rial difference between them. He will, 
therefore, confine his observations to only 
three of them, these having been cited and 
approved by the court in all subsequent 
opinions bearing upon this question. 

“In the meantime Florida continues to be 
a Territory of the United States, governed 
by that clause in the Constitution which em- 
powers Congress ‘to make all needful rules 
the territory or 
other to the United 
States.’ 

‘Perhaps the power of governing a Ter- 
ritory belonging to the United States, which 
has not by becoming a State acquired the 
means of self-government may result neces- 
sarily from the facts that it is not within the 


property belonging 


| jurisdiction of any particular State and is 


within the power and jurisdiction of the 
The right to govern may be 
the inevitable consequence of the right to 
acquire territory. Whichever may be the 
source whence the power is derived, the pos- 
session of itis unquestioned.” (The Ameri- 
can Insurance Company v. Canter, 1 Peters, 
$42.) 

“It is certainly now too late to doubt the 
power of Congress to govern the Territories. 


There have been some differences of opinion 


as to the particular clause of the Constitution 
from which the power is derived, but that it 
exists has always been conceded. All terri- 
tory within the jurisdiction of the United 
States, not included in any State, must neces- 
sarily be governed by or under the author- 
ity of Congress. That body has full and 
complete legislative authority over the people 
of the Territories and all the departments 
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of the territorial governments. It may do 
for the Territories what the people under 
the Constitution of the United States may 
do for the States.” (National Bank v. 
County of Yankton, 1o1 U. S. 132.) 

‘The power of Congress over the Terri- 
tories of the United States is general and 
plenary, arising from and incidental to the 
right to acquire the Territory itself, and from 
the power given by the Constitution to make 
all needful rules and regulations respecting 
the Territory or other property belonging to 
the United States. It would be absurd to 
hold that the United States has power to ac- 
quire territory and no power to govern it 
when acquired. The power to make acqui- 
sitions of territory by conquest, by treaty and 
by cession is an incident of national sov- 
ereignty.”. (Mormon Church v. United 
States, 136 U.S. 42.) 

The first and the second of these decisions 
agree in one particular; and that is, that 
because no one of the States in the Union 
has any authority over the Territories, this 
authority must reside in the whole number 
of them combined under the Federal Gov- 
ernment, which is assuming the very point 
in dispute. But it is difficult to perceive 
how all the States together possess power 
over people occupying the public domain 
which none of them possesses singly; and 
it would be as unreasonable to say that 
although no 
the right to enslave his neighbor, he and 
all the other citizens together have the right 
so to do. 

The first and the third decisions refer to 
the so-called property clause of the Consti- 
tution; although in neither of them does the 
court appear to think that it is sufficient 
to authorize Congress to legislate for the 
Territories; and in both, the: court refers 
to the right to acquire territory, as the real 
source of power to govern its inhabitants 
after it has been acquired. If the property 
clause confers the power, there is no 
necessity for mentioning any other source 





citizen of any nation alone has | 
| extend beyond its limits without the con- 





of it. If, however, it does not, and if the 
right to acquire territory is the only source, 
the court agrees with the writer’s conten- 
tion, which is, that there is no constitutional 
authority for the legislation on this subject 
which Congress has heretofore enacted. 
The first decision asserts that the posses- 
sion of the power is unquestioned; and the 
second asserts that its existence has always 
been conceded; whereas the truth is that 
it has always been questioned by some and 
denied by others. 

In the second decision no allusion is made 
to the property clause or to any other pro- 
vision of the Constitution, which fact is an 
admission that the power in question if it 
exists at all does so outside and not inside 
the Constitution; and in that opinion the 
writer concurs, although he denies that it 
He admits that the Gov- 
ernment owns and has the right to regu- 
late the use of the land until it is sold to 
individuals; but he denies that it either 
owns, or has the right to govern, the people 
except by their Although the 
court in several other decisions also asserts 
the unlimited authority of the Federal Gov- 
ernment over the inhabitants of the Terri- 
tories, it fails to prove that this authority 
is derived from the clauses of the Consti- 
tution above quoted or from any others; 
and it also fails to show how the jurisdic- 
tion of the United States can be made to 


exists anywhere. 


consent. 


currence and against the protests of the 
people sought to be brought under it. It 
is greatly to be desired that if this question 
should ever again be brought before that 
august tribunal, it will offer some more 
substantial reasons for its decision thereon 
than it has done heretofore; and, if it cannot 
do so, it would be displaying wisdom by 
admitting that its previous decisions are ut- 
terly without foundation in law, in reason 
or in common sense. 

Although the Constitution does not for- 
bid Congress to declare or to wage wars of 
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conquest against other nations, it never yet 
has exercised that power, the policy of our 


Government having been opposed to extend-. | 


ing either our territory or our dominion by 
that method. It is difficult to perceive how 
the conquest of other countries can be 
made by us consistently with the doctrine 
enunciated in the Declaration of American 
Independence from which a quotation will 


| 





presently be made; for although that famous | 


State paper is not a part of the Constitu- 
tion, the latter is in perfect harmony with 
the former; and the Constitution ought al- 
ways to be construed in the light of the 
Declaration, particularly when human rights 
are considered. The language of the Dec- 
laration bearing upon this question is as 
follows :— 

‘‘We hold these truths to be self-evident, 
that all men are created equal; that they 
are endowed by their Creator with certain 
unalienable rights; that among these are 
life, liberty, and the pursuit of happiness. 
That, to secure these rights, governments 
are instituted among men, deriving their 
just powers from the consent of the gov- 
erned.” 

If all men are created equal, and if they 
are endowed by their Creator with certain 
unalienable rights, among which are life, 
liberty, and the pursuit of happiness, as 
the Declaration affirms, the inhabitants of 
Hawaii are included therein; and therefore, 
Congress has no more right to deprive 
them of life, liberty, or the pursuit of hap- 
piness, than it has to do so to any other 
people upon the face of the earth. Also, 
if all governments derive their just powers 
from the consent of the governed, any gov- 
ernment which Congress may establish for 
the Hawaiians without their consent and 
against their wishes must necessarily be an 
unjust government. Therefore, before at- 
tempting to establish a government for 
these islands, Congress should first provide 
for taking a vote of the inhabitants thereof 
on the question whether or not they desire 





to be governed by the United States. If 
that question shall be decided affirmatively, 
Congress may then proceed consistently 
with the doctrine of the Declaration above 
quoted to establish a government; and _ be- 
fore it is put into full force and operation, it 
ought also to be submitted to the people 
for their approval; and if it be so submit- 
ted, and if it be so approved, there can be 
no constitutional objection to the govern- 
ment thus inaugurated. If, on the contrary, 
the people of these islands should vote against 
either of the above-mentioned propositions, 
the United States Government ought imme- 
diately to withdraw its officers from that 
country, and to leave it to form its own 
government, and to remain one of the in- 
dependent nations of the earth. In this 
manner only, can the policy of the Fed- 
eral Government be rendered consistent with 
the Declaration of Independence. 

If, however, Congress persist in imposing 
upon the inhabitants of the Hawaiian is- 
lands without their consent and against their 
wishes, a territorial government, what must 
and will be the necessary result of that pro- 
ceeding? Before answering this question it 
should be remembered that, according to 
Article XIV., of the Amendments of the 
Constitution, “ All persons born or natural- 
ized in the United States, and subject to 
the jurisdiction thereof, are citizens of the 
United States.” If, therefore, these people 
are subject to the jurisdiction of this Gov- 
ernment, they are our fellow-citizens; and 
if so, they are justly entitled to the same 
rights, privileges, and immunities which 
are enjoyed by all the other citizens. This 
being true, they ought to be admitted into 
a full participation in the rights of citizen- 
ship, and ought also to be represented in 
both Houses of’ Congress; and to com- 
pel them to pay taxes for the support of 
a government in which they have no voice 
would be one of the worst forms of tyran- 
ny. In other words that country ought to 
be admitted into the Union as a State on 
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the same footing and with the same rights 
which are possessed by all the other States. 
If this be not done, and if these people are 
to be governed by laws enacted by Con- 
gress and enforced by the President, without 
their consent and against their protests, they, 
instead of being citizens and the equals of 
all other citizens, will become a subject 
province; and the people of the United 
States will be divided into two classes, one 
of which will be the rulers and the other 
the ruled; and what will this be if not a 
modified form of slavery? Anything dif- 
ferent from absolute equality among the 
people so far as their political and civil 
rights are concerned is neither more nor 
less than slavery; and when it is remem- 
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bered that in order to abolish that institu- 
tion within our borders we waged a war 
which cost us millions of dollars and caused 
the sacrifice of many precious lives, we are 
reluctant to believe that we are now about 
to re-establish it in another form, particu- 
larly as according to Article XIII., of the 
Amendments of the Constitution it has been 
abolished. Let us hope that this question 
will receive from our legislators the careful 
consideration which its importance demands 
of them; and if they will but listen to the 
voice of reason, they cannot do otherwise 
than take such action in the premises as 
will be consistent with the fundamental prin- 
ciples upon which our Government has here- 
tofore been administered. 





BEFORE THE LAW. 


By E. P. Evans. 


EASTS were often condemned to be 
burned alive; and strangely enough, it 
was in the latter half of the seventeenth 
century, an age of comparative enlighten- 
ment, that this cruel penalty was most 
frequently inflicted. Occasionally a merci- 


ful judge adhered to the letter of the law | 
by sentencing the culprit to be slightly | 


singed, and then to be strangled before 
being burned. Sometimes they were con- 
demned to be buried alive. Such was the 
fate suffered by two pigs in 1456, “on the 
vigil of the Holy Virgin” at Oppenheim on 
the Rhine, for killing a child. 
were even put to the rack in order to extort 
confession. 
the judge had the slightest expectation that 


any confession would be made: he wished | 
| child was publicly burned by order of the 


simply to observe all forms prescribed by 
the law, and to set in motion the whole 
machinery of justice before pronouncing 
judgment. ‘The question,” which in such 


Animals | 


It is not to be supposed that | 


i. 


| cases would seem to be only a wanton and 
| superfluous act of cruelty, was nevertheless 
an important element in determining the 
final decision, since the death sentence 
could be commuted into banishment pro- 
vided the criminal had not confessed under 
torture. The use of the rack was therefore 
| a means of escaping the gallows. Appeals 
were sometimes made to higher tribunals, 
and the judgments of the lower courts an- 
nulled or modified. In one instance a sow 
and a she-ass were condemned to be 
hanged; on appeal and after a new trial 
they were sentenced to be simply knocked 
on the head. In another instance an ap- 
peal led to the acquittal of the accused. 

In 1266, at Fontenay-aux-Roses, near 
Paris, a pig convicted of having eaten a 


| monks of Sainte Geneviéve. In 1386, the 
| tribunal of Falaise sentenced a sow to be 
mangled and maimed in the head and leg, 
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and then to be hanged, for having torn the 
face and arm of a child and caused its 
death. Here we have a strict application 
of the /ex talionis. The sow was dressed in 
man’s clothes and executed on the public 
square, near the city hall, at the expense to 
the state of ten sous and ten deniers, besides 
a pair of gloves to the hangman. 

The executioner was provided with new 
gloves in order that he might come from 
the discharge of his duty with clean hands, 
thus indicating that, as a minister of justice, 
he incurred no guilt in shedding blood. He 
was not a common butcher of swine, but a 
public functionary, a “master of high 
works” (maitre des hautes w@uvres), as he 
was Officially styled. In 1394, a pig was 
found guilty of “having killed and murdered 
a child in the parish of Roumaygne, in the 
county of Mortaing, for which deed the said 
pig was condemned to be drawn and 
hanged by Jehan Pettit, lieutenant of the 
bailiff.” The bill presented by the deputy 
bailiff of Mantes and Meullant, and dated 
March 15, 1403, contains the following 
items of expense incurred for the incarcera- 
tion and execution of a sow :— 

Item, cost of keeping her in jail, six sols 
parisis. 

“Item, to the master of high works, who came 
from Paris to Meullant to perform the said exe- 
cution by command and authority of our said 


master, the bailiff, and of the procurator of the 
king, fifty-four sols parisis. 


“Item, for a carriage to take her to justice, 
six sols parisis. 

“Item, for cords to bind and hale her, two 
sols eight deniers parisis. 

“Item, for gloves, two deniers parisis.” 

This account was examined and approved 
by the auditor of the court, De Baudemont, 
who, ‘in confirmation thereof affixed to it 
the seal of the Chatellany of Meullant, on 
the 24th day of March in the year 1403.” 

There is also extant an order issued by 
the magistracy of Gisors in 1405, command- 
ing payment to be made to the carpenter 
who had erected the scaffold on which an 





ox had been executed “for its demerits.” 
Brute and human criminals were confined 
in the same prison and subjected to the 
same treatment. Thus “ Toustain Pincheon, 
keeper of the prisons of our lord the king 
in the town of Pont de Larche,” acknowl- 
edges the receipt of ‘nineteen sous six de- 
niers tournois for having found the king’s 
bread for the prisoners detained, by reason 
of crime, in the said prison.” The jailer 
gives the names of the persons in custody, 
and concludes the list with the “item” of 
‘‘one pig, kept from the 24th of June, 1408, 
inclusive, till the 17th of July,”-when it was 
executed for ‘‘ the crime of having murdered 
and killed a little child.” For the pig’s board 
he charges two deniers tournois a day, the 
same as for boarding aman. He also puts 
into account “ten deniers tournois for a 
rope found and delivered for the purpose of 
tying the said pig that it might not escape.” 

A peculiar custom is referred to in the 
proces verbal of the prosecution of an infan- 
ticidal porker, dated May 20, 1572. The 
murder was committed within the jurisdiction 
of the monastery of Moyen-Montier, where 
the case was tried and the accused was 
sentenced to be ‘‘ hanged and strangled on 
a gibbet.” The prisoner was then bound 
with a cord and conducted to a cross near 
the cemetery, where it was formally given 
over to an executioner from Nancy. ‘“ From 
time immemorial” we are told, “ the justi- 
ciary of the Lord Abbot of Moyen-Montier 
has been accustomed to consign to the 
provost of Saint-Diez, near this cross, con- 
demned criminals, wholly naked, that they 
may be executed; but inasmuch as this pig 
is a brute beast, he has delivered the same 
bound with a cord without prejudicing or 
in any wise impairing the right of the lord 
abbot to deliver condemned criminals wholly 
naked.” The pig must not wear a rope, un- 
less the right to do without it be expressly 
reserved, lest some human culprit, under 
similar circumstances, might claim to be en- 
titled to raiment. 
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In the case of a mule condemned to be 


burned alive at Montpellier, in 1565, as the 
animal was vicious and kicky the execu- 
tioner cut off its feet before consigning it 
to the flames, This mutilation was an arbi- 
trary and extra-judicial act, dictated solely 
by considerations of personal convenience. 
Hangmen were often guilty of superogatory 
cruelty in the exercise of their bloody func- 
tions: Writers on criminal jurisprudence 
repeatedly complain of this evil and call for 
reform. Thus Damhouder, in his “ Rerum 
Criminalium Praxis,” urges magistrates to be 
more careful in selecting persons for this 
important office, and not to choose notor- 
ious violators of the law as vindicators of 
justice. Indeed, these hardened wretches 
sometimes took the law into their own 
hands. Thus, on the oth of June, 1576, at 
Schweinfurt, in Franconia, a sow, which had 
bitten off the ear and torn the hand of a 
child, was given in custody to the hang- 
man, who, without further authority, took it 
to the gallows green and there “ hanged it 
publicly, to the disgrace and “detriment of 
the city.” For this imprudent usurpation 
of judiciary powers, Jack Ketch was obliged 
to flee, and never dared return. 

On the roth of January, 1457, a sow was 
convicted of murder, committed on the per- 
son of an infant named Jéhan Martin, of 
Savigny, and sentenced to be hanged. Her 
six sucklings were also included in the indict- 
ment, as accomplices; but “in default of 
any positive proof that they had assisted in 
mangling the deceased, they were restored 
to their owner, on condition that he should 
give bail for their appearance should further 
evidence be forthcoming to prove their com- 
plicity in their mother’s crime.” About a 
month later, ‘(on the Friday after the feast 
of the Purification of the Virgin,” the suck- 
lings were again brought before the court; 
and as their owner, Jéhan Bailly, declined 
to be answerable for their future good con- 
duct, they were declared forfeited to the 
noble damsel Katherine de Barnault, Lady 





of Savigny. Sometimes a fine was imposed 
upon the owner of the offending beast, as 
was the case with Jéhan Delalande and his 
wife, condemned on the 18th of April, 1499, 
by the Abbey of Josaphat, near Chartres, 
to pay eighteen francs “‘on account of the 
murder of a child named Gillon, aged five 
years and a half or thereabouts, committed 
by a porker, aged three months or there- 
abouts.” The porker was ‘“ hanged and 
executed by justice.” 

Nothing would be easier than to multiply 
examples of this kind. The records of 
medizval courts and the chronicles of me- 
dizval cloisters are full of them. That 
such cases usually come under the jurisdic- 
tion of monasteries will not seem strange, 
when we remember that these religious estab- 
lishments were great landholders, and at 
one time owned nearly one third of all real 
estate in France. The frequency with which 
pigs were adjudged to death was owing in 
great measure to the freedom with which 
they were permitted to run about the houses 
as well as to their immense number. They 
became a serious nuisance, not only as en- 
dangering the lives of children, but also as 
generating and disseminating diseases; so 
that many cities, like Grenoble in the six- 
teenth century, authorized the carnifex to 
seize and slay them whenever found at 
large. Sanitary measures of this kind were 
not common in the Middle Ages, but were 
an outgrowth of the Renaissance. It was 
with the revival of letters that men began 
again to love cleanliness and to appreciate 
its hygienic value. Little heed was paid to 
such things in the ‘“ good old times” of 
earlier date, when the test of holiness was 
the number of years a person went un- 
washed, and the growth of the soul in 
sanctity was estimated by the layers of filth 
on the body, as the age of the earth is de- 
termined by the strata which compose its 
crust. 

But although pigs appear to have been 
the principal culprits, other quadrupeds were 
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frequently called to answer for their crimes. 
The judiciary of the Cistercian abbey of 
Beaupré, in 1499, sent a bull to the gallows 
for having “killed with furiosity a lad four- 
teen or fifteen years of age;” and in 1389 
the Carthusians at Dijon caused a horse to 
be condemned to death for homicide. The 
magistrates of Bale, in 1474, sentenced a 
cock to be burned at the stake for the 
heinous and unnatural crime of laying an 
egg. The @uf coguatri was supposed to 
be the product of a very old cock and to 
furnish the most active and effective ingre- 
dient of witch ointment. When hatched by 
a serpent or by the sun, it brought forth a 
cockatrice, which would hide in the roof of 
a house, and, with its baneful breath and 
‘“‘death-darting eye,” destroy all the in- 
mates. Naturalists believed in this fable as 
late as the eighteenth century; and in 1710 
the French savant Lapeyrouie read a paper 
before the Académie des Sciences to prove 
that the eggs attributed to cocks owe their 
peculiar form to a disease of the hen. Ani- 
mals, also, bore their full part of the perse- 
cution during the witchcraft delusion. Pigs 


suffered most in this respect, and were | 
| reductio ad absurdum of chivalry. 


assumed to be peculiarly attractive to devils, 
and therefore particularly liable to diabolical 
possession, as is evident from the legion that 
went out of the tomb-haunting man, and 
were permitted, at their own request, to 
enter into the Gadarene 


the Middle Ages, Thomas Aquinas, main- 
tained that beasts are but embodiments of 
evil spirits. Chassenée quotes this opinion, 
and adds that in excommunicating animals 
the anathema “is aimed inferentially at the 
devil, who uses irrational creatures to our 
detriment.” Still more recently, a French 
Jesuit, Pére Bougeant, set forth the same 
view in a philosophical treatise. 

It was during the latter half of the seven- 
teenth century, when, as we have seen, crimi- 
nal prosecutions of animals were especially 
frequent and the penalties inflicted extremely 





| tat 
herd of swine. | 
Indeed, the greatest theological authority of | 





cruel, that Racine caricatured them in “ Les 
Plaideurs,” where a dog is tried for stealing 
and eating a capon. Daudin solemnly 
takes his seat as judge, and declares his 
determination to ‘close his eyes to’ bribes 
and his ears to brigue.” Petit Jean prose- 
cutes the case, and L’Intimé appears for 
the defense. Both address the court in 
high-flown rhetoric and display rare erudi- 
tion in quoting authorities. The accused is 
condemned to the galleys. Thereupon the 
counsel for the defendant brings in the pup- 
pies, [pauvres enfants qu'on vent rendre or- 
phelins|, and appeals to the compassion and 
clemency of the judge. Daudin’s feelings 
are touched; asa public officer, too, he is 
moved by the economical consideration that 
if the children are deprived of their father, 
they must be kept in the foundling hospital 
at the expense of the state. To the con- 
temporaries of Racine a scene like this had 
a significance which we fail to appreciate. 
To us it is simply farcical and not very fun- 
ny; to them it was a mirror, reflecting a 
characteristic feature of the time and ridicul- 
ing a grave judiciary abuse, as Cervantes 
had already represented in Don Quixote the 


Lex talionis is the oldest kind of law and 


| the most deeply rooted in human nature. 


To the primitive man and the savage, tit for 
is an ethical axiom. No principle is 
held more firmly or acted upon more uni- 
versally than that of literal equivalents, the 
iron rule of doing unto others the wrongs 
which others have done unto you. Hebrew 
legislation demanded “‘ Life for life, eye for 
eye, tooth for tooth, hand for hand, foot for 
foot, burning for burning, wound for wound, 
stripe for stripe.” In the covenant with 
Noah it was declared that human blood 
should be required “at the hand of man” 
and “at the hand of every beast”; and it 
was subsequently enacted that “if an ox 
gore a man or woman that they die, then 
the ox shall be surely stoned, and his flesh 
shall not be eaten.” To eat a creature 
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which had become the peer of man in blood 
guiltiness and in judicial punishment would 
savor of anthropophagy. The Kur’an holds 
every beast and fowl accountable for the in- 
juries done to each other, but reserves their 
punishment for the life to come. Among 
the Kukis, if a man falls from a tree and is 
killed, it is the sacred duty of the next of kin 
to fell the tree, and cut it up and scatter the 
chips abroad. The blood of the slain was 
not thought to be thoroughly avenged until 
the offending object had been effaced from 
the earth. A survival of this notion was the 
custom of burning heretics and flinging their 
ashes to the four winds. The laws of Dra- 
k6n and Erechtheus required weapons and 
all other objects by which a person had lost 
his life to be publicly condemned and thrown 
beyond the Athenian boundaries. 
the sentence pronounced upon a _ sword 
which had killed a priest, the wielder of the 
same being unknown; and also upon the 
bust of the poet Theognis, which had fallen 
on aman and caused his deafh. Even in 
cases which might be regarded as homicide 
in self-defense no such ground of exculpa- 
tion was admitted. Thus the statue which 
the Athenians erected in honor of the famous 
athlete, Nikén of Thasos, was assailed by 
his envious foes and pushed from its pedes- 
tal. In falling it crushed one of its assail- 
ants; it was brought before the proper 
court, and sentenced to be cast into the sea. 

In the Avesta, a mad dog is not permitted 
to plead insanity, but is ‘‘ punished with the 
punishment of a conscious offense” by pro- 
gressive mutilation, beginning with the ears 
and ending with the tail. This cruel and 
absurd enactment is wholly inconsistent 
with the kindly spirit shown in the Avesta 
towards all animals recognized as creatures 
of Ahuramazda, and especially with the legal 
protection vouchsafed to dogs. Indeed, a 
paragraph in the same chapter commands 
the Mazdayasnians, as regards such a dog 
to “wait upon him and try to heal him, just 
as they would attend a righteous man.” 


This was 





A curious example of imputed crime and 
its penal consequences is seen in the custom 
of the Romans of celebrating the anniver- 
sary of the preservation of the Capitol from 
the Gauls, not only by paying honor to 
geese, whose cackling gave warning of the 
enemy’s approach, but also by crucifying a 
dog, as a punishment for not having been 
more watchful on that occasion. This, how- 
ever was really no more absurd than to visit 
the sins of the fathers on the children, as 
prescribed by many ancient law-givers, or 
to decree corruption of blood in persons 
attainted of treason, as in modern legislation. 
They are all applications of the barbarous 
principle which, in primitive society, made 
the tribe responsible for the acts of each of 
its members. According to an Anglo-Saxon 
law, abolished by King Knut, in case stolen 
property was found in the house of a thief, 
his wife and family, even to the child in the 
cradle, though it had never taken food, were 
punished as partakers of his guilt. Cicero 
approved of such penalties for political 
crimes as ‘‘ severe but wise enactments, since 
the father is thereby bound to the interests of 
the state by the strongest of ties, namely, love 
for his children.” When the prefects Tatian 
and Proculus fell into disgrace, Lycia, their 
native land was stricken from the list of 
Roman provinces, and its inhabitants were 
disfranchised and declared incapable of 
holding any office under the imperial govern- 
ment. So, too, when Joshua discovered 
some of the spoils hidden in the tent of 
Achan, not only the thief himself, but also, 
‘‘his sons, and his daughters, and his oxen, 
and his asses, and his tent, and all that he 
had,” were brought into the valley of 
Achor, and there stoned with stones and 
burned with fire. At a later period these 
holocausts of justice were suppressed among 
the Jews, and no man was put to death save 
for his ownsin. Yet, at the request of the 
Gibeonites, whom it was desirable to concil- 
iate, David did not scruple to deliver up to 
them seven of Saul’s sons, to be hanged for 
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the evil which their father had done in slay- 
ing these foes of Israel. It is as if Bismarck 
had sought the favor of the French by giv- 
ing into their hands the descendants of 
Bliicher, to be guillotined on the Place de la 
Concorde. 

The horrible mutilations to which criminals 
were formerly subjected resulted from an 
endeavor to administer strictly even-hand- 
ed justice. What could be fairer than to 
punish perjury by cutting off the two fingers 
which the perjurer had held up in taking 
the oath? It was the popular belief that 
the fingers of an undetected perjurer would 
grow out of the grave, seeking retributive 
amputation, as a plant seeks the light, and 
that his ghost would never rest until this 
penalty was inflicted. The Carolina, or 
criminal code of Charles the Fifth, required 
that incendiaries should be burned alive: 
and an old law, cited by Doppler in his 
“ Theatrum Poenarum,” condemned a man 
who dug up and removed a boundary-stone 
to be buried in the earth up to the neck, and 
to have his head plowed off with a new 
plow. Ivan Basilowitch, a Muscovite prince, 
ordered that an ambassador who did not 
uncover in his presence should have his hat 
nailed to his head: and it is a feeble survival 
of the same conception of fit punishment 
that makes the American farmer nail the 
hawk to his barn door. 

That the feeling in which such enactments 
originated still lies scarcely skin-deep under 
our civilization is evident from the force and 
suddenness with which it comes to the sur- 
face under strong public excitement, as 
when Cincinnati rioters burned the court- 
house, because they were dissatisfied with 
the verdicts of the juries. 

The childish disposition to punish irra- 
tional creatures and inanimate objects, which 
is common to the infancy of individuals and 
of races, has left a distinct trace of itself in 
that peculiar institution of English law known 
as deodand, and derived partly from early 
Jewish, and partly from old German usages 


and traditions. ‘If a horse,” says Black- 
stone, ‘‘or any other animal, of his own 
motion kill as well an infant as an adult, or 
if a cart run over him, they shall in either 
case be forfeited as deodants.” If a man, 
in driving a cart, tumbles to the ground and 
and loses his life by the wheel passing over 
him, if a tree falls on a man and causes his 
death, or if a horse kicks his keeper and 
kills him, then the wheel, the tree, and the 
horse are deodands fro rege, and are to be 
sold for the benefit of the poor. 

Blackstone’s theories of the origin of deo- 
dands are exceedingly vague and unsatisfac- 
tory. His statement that they were inten- 
ded to punish the owner of the forfeited prop- 
perty for his negligence, and also his asser- 
tion that they were ‘ designed, in the blind 
days of popery, as an expiation for the souls 
of such as were snatched away by sudden 
death,” are both incorrect. In most cases 
the owner was perfectly innocent, and very 
frequently was the victim of the accident. 
He suffered only incidentally from a penalty 
imposed for a wholly different purpose, just 
as a slaveholder endures loss when his human 
chattel commits murder and is hanged for 
it. The primal object was to atone for the 
taking of life in accordance with certain 
crude conceptions of retribution. In _ hier- 
archies the prominent idea was to appease 
the wrath of God, who otherwise might visit 
mankind with famine and pestilence and 
divers retaliatory scourges. For this reason 
the property of a suicide was deodand. 
Thus the wife and children of the deceased, 
the very persons who had already suffered 
most from his fatal act, were punished for it 
by being robbed of their rightful inheritance. 
Yet this was by no means the intention of 
the law-makers. Ancient legislators uni- 
formly considered a felo de se as a criminal 
against society and the state, a kind of traitor. 
The man had enjoyed the support and pro- 
tection of the civil and political body during 
his infancy and youth, and, by taking his 
| own life, he shook off the responsibilities and 
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shirked the duties devolving upon him as a | 


member of the commonwealth. This is why 
self-murder was called felony, and involved 
forfeiture of goods. 
mit the body of Ajax, whe died by his own 


of his body. In some communities all per- 
sons over sixty years of age were free to kill 
themselves, if they wished to do so; and 
the magistrates of Marseilles, in ancient 


Calchas would not per- | 


this fact does not explain their origin. They 
were an expression of the same feeling that 
led the public authorities to fill up a well in 
which a person had been drowned, not as 


| a precautionary measure, but as a solemn 
hand, to be burned. The Athenians cut off | 
the hands of a suicide and buried the guilty | 
instrument of his death apart from the rest | 


act of expiation, or that condemned and 
confiscated a ship which, by lurching, had 
thrown a man overboard and caused his 
death. 

Deodands were not abolished in England 
until the reign of Queen Victoria. With 


| the exception of some vestiges of primitive 


times, kept on hand a supply of poisons to | 
be given to any citizen who, on due exami- | 
nation, was found to have good and suff- | 
Athens expatriated stocks and stones, and 
| in medieval Europe excommunicated bugs 


cient reasons for committing suicide. 

It is true, as Blackstone asserts, that the 
church claimed deodands as her due, and 
put the price of them into her coffers. But 


legislation still lingering in maritime law, 
they are, in modern codes, one of the latest 
applications of a penal principle which in 


and sent beasts to the stake and to the gal- 
lows. 


A MODEST DEFENCE OF SUICIDE. 


UICIDE, as Lord Beaconsfield once said 

of free trade, is an expedient, and with- 

out wishing to raise it to the dignity of a 
religion, I would suggest that it is an alter- 
native which can at times be accepted by | 


the individual with advantage to himself, 
the domestic community, and the state. 
is an expedient which most men have con- 
templated; it is an alternative which no 


treated with scant consideration; but has 
not the time arrived for a better and a juster, 
a more politic, appreciation of the claims of 
suicide? 

Briefly, then, I would suggest a court of 


| suicide to which application could be made, 


It | 


man of reason has weighed, without admit- | 


ting it, in certain circumstances, to be the 
only path of honor. The man of resource, 
of means and invention, treads it in secret, 
and with dignity; it is only the poor fool, 
harassed and bewildered, who blunders on 
it in the full glare of day and publicity, 
leaving in his wake a trail of. botched ac- 
counts and domestic troubles, with an after- 
math of misery and shame. We have, now, 
a legal recognition of kleptomania, of the 
influence of ancestry, of sundry other things 
which previous generations would have 





and where all proposals would be considered 
on points of equity and with regard to per- 
sonal and public advantage “ in camera,” 
and without a jury. The applicant would 
be required to satisfy the presiding judge or 
judges that his removal by death would be 
the best thing in his circumstances (or that 
it would be upon certain events happening ; 
but of this class I will speak later), and 
that such a course would not be attended 
by counterbalancing disadvantages to other 
persons. Upon receiving satisfactory evi- 
dence on these points the court would be 
empowered to grant the applicant a suicide 
license, authorizing him to take his own life 
legally, and without prejudice, at the place 
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named therein, and (as in the case of a mar- 
riage license) at any time within three 
months of the date thereon, due notice first 
being given to one of the court’s properly 
authorized medical practitioners. The ques- 
tion of method is one which, in my opinion, 
could be best left to individual selection, but 
a medical officer might be attached to the 
court, ready at any time to advise technical- 
ly upon the merits and demerits of the vari- 
ous agents, to examine accepted applicants, 
and to give an opinion on the amount re- 
quired of any particular poison, or on the 
requisite length of the ‘‘ drop,” should the 
licensee prefer that method, and even to 
supply the selected drug in sufficient and 
convenient form. 

As already indicated, special licenses 
might also be granted, to come into opera- 
tion only in case of certain specific contin- 
gencies occurring, in which case the special 
licensee could avail himself of the advantage 
wherever he happened to be at the time, 
and even, if such a course would be more 
convenient, without giving notice of his in- 
tention. These might be made operative 
for a longer period than the ordinary license, 
say six months, or even more at the discre- 
tion of the court. 

Still following the precedent of the eccle- 
siastical courts, it would be highly necessary 
that all applications should be made in 
person. 

The hearing and other fees throughout 
should be made as low as possible; indeed 
there is no reason why a person could not 
appear in forma pauperis. If the applica- 
tion should be dismissed, the hearing fee 
would be the only expense incurred, and 
the pleader would leave no worse than he 
was before. Perhaps, however, it would be 
desirable that the court should have the 
power of detaining, during its pleasure, per- 
sons obviously “non compos mentis,” or 
those temporarily suffering hallucinations, 
and of committing summarily to the hos- 
pital all whose suicidal desires were pro- 





moted by physical suffering which, in the 
opinion of the court’s medical adviser, could 
be relieved for the time, and perhaps ulti- 
mately removed. 

For the sake of those who had no con- 
venience for committing suicide at home, 
there might be established under the juris- 
diction of the suicide court, an annex to 
some central hospital, where all the more 
generally required accessories could be put 
at the disposal of the properly licensed call- 
er. But wherever the place, and whatever 
the method, when the matter was over, the 
medical man, who had been previously ad- 
vised of the event, would arrive, examine 
the body and make out the necessary cer- 
tificate, inserting some recognized phrase to 
show that the deed was a legal one and 
properly carried out. 

One runs no risk of exaggerating the vast 
beneficial results which would arise from 
the adoption of the course briefly indicated ; 
it would be practically impossible to over- 
estimate them. Half the disgusting trage- 
dies, so fruitful of weak emulation, would 
disappear from the newspapers. Think you 
that Signor X., who lately disposed of him- 
self in a London hotel (much to the pro- 
prietor’s inconvenience and the dismay of 
the visitors) by drinking every liquid par- 
ticle in the room and then probing his brain, 
through the auricular aperture, with a pair 
of scissors, would have selected that exceed- 
ingly elaborate and painful manner of exit 
had he been able to go, armed with proper 
credential, to a good hospital, and there 
flicker out surrounded by every comfort? 

It is impossible within the brief limit of 
this paper even to suggest a tithe of the ad- 
vantages which would result from the ac- 
complishment of my suggestion. Suicides, 
both legal and criminal, would decrease 
from the first day of the opening of the new 
court, for while the advantages it offered 
would be irresistible, its procedure would 
have a saluiary and repressing effect in all 
but the most deserving cases. — Year Book. 
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CURRENT TOPICS. 


Sir FRANK Lockwoop.— It appears, from Mr. 
Augustine Birrell’s biography of this lamented law- 
yer, that there never was a professional pcrsonality 
so attractive and familiar about whom it was more 
difficult to set down much in print. The volume has 


not yet come to our hands, but from the London “ Law 
Journal” we reproduce two charming extracts : — 


“It was on a petition to the Master of the Rolls for 
payment out of Court of a sum of money; and Lockwood 
appeared for an official liquidator of a company whose con- 
sent had to be obtained before the Court would part with 
the fund. Lockwood was instructed to consent, and his 
reward was to be three guineas on the brief and one guinea 
for consultation. The petition came on in due course be- 
fore Lord Romilly, and was made plain to him by counsel 
for the petitioner, and still a little plainer by counsel for 
the principal respondent. Then up rose Lockwood, an 
imposing figure, and indicated his appearance in the case. 
‘What brings you here?’ said Lord Romilly, meaning, I 
presume, ‘ Why need I listen to you?’ Lockwoodslooking 
puzzled, Lord Romilly added, a little testily, ‘ What do you 
come here for ?’? The answer was immediate, unexpected, 
and, accompanied as it was by a dramatic glance at the out- 
side of his brief, as if to refresh his memory, triumphant, 
‘Three and one, my lord.’ There was Homeric laughter 
in the old Court of Chancery, and it was fitting there should 
be, for this was not only Lockwood’s first brief and first 
forensic joke, but it was, I verily believe, the last joke ever 
made in the High Court of Chancery.” 


This indicates that Sir Frank Lockwood had even 
more courage than Erskine on Azs first appearance in 
court, for a lawyer who could utter a jest in the Court 
of Chancery must indeed have been armed in triple 
brass, as well as in triple gold. The next shows the 
ruling humor strong in death : — 


“We learn that Lord Halsbury viewed Lockwood’s suc- 
cession to the Bench with an eye of partiality, and that he 
paid him a visit while he lay ill in Lennox Gardens. Re- 
ferring to this friendly call, the dying advocate, glancing at 
his shrunken form, said, ‘ The Chancellor must have felt I 
should make an excellent puisne judge.’ ” 


Sir Frank must have been a model M. P., for 
‘«« during the twelve years he represented York in the 
House of Commons he spoke only fifty times, and 
Mr. Birrell tells us that «all his fifty speeches rolled 





into one would hardly make up a single parliament- 
ary oration of the full-bodied, long-winded, front 
bench order.’ ” 


VotinG By MACHINERY. — Nearly every industry 
has been reduced to operation by machinery — even 
voting. Buta good deal of question as to the consti- 
tutionality of this process has been made, and in the 
last volume of Rhode Island reports is the answer of 
that court to the official inquiry of the governor on 
that subject, in the affirmative, one judge dissenting. 
The machine in question is known as the «* McTam- 
many machine ” — significant name, both in the pre- 
fix and the principal part. It is operated by pushing 
a button, which makes a hole in a roll of paper in- 
visible to the voter. The majority of the judges 
deemed this equivalent to a pencil-mark. But one 
dissented, observing: ‘‘It is common knowledge 
that human machines and mechanisms get out of 
order, and fail to work, in all sorts of unforeseen 
ways. Ordinarily the person using a machine can 
see aresult. Thus a bank clerk, perforating a check 
with figures, sees the holes; an officer of the law, 
using a gibbet by pressing a button, sees the result 
accomplished that he sought; and so on ad injini- 
tum. But a voter on this voting machine has no 
knowledge, through his senses, that he has accom- 
plished a result. The most that can be said is, that 
if the machine worked as intended, then he has made 
his hole and voted.” The short answer to this is, 
that if he ddz’t make his hole he didn’t vote —just 
as if his pencil failed to make a mark, although he 
thought it did. 


THE DEcAy OF CourTESy. — In referring to a re- 
cent paragraph on this subject, in this department, a 
correspondent calls attention to the fact that, in Judge 
Dillon’s excellent «‘ Laws and Jurisprudence of Eng- 
land and America,” that writer shows how it came 
about that Mississippi was the first State to pass an 
act for the relief of married women in respect to their 
property rights. Quoting from an address to the 
Bar Association of that State, by Mr. R. H. Thomp- 
son, its president, he states that ‘* the sources of 
Mississippi’s first married women’s law were the tribal 
customs of the Chickasaw Indians, then residing in 
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the State, and that its author was a member of the 
legislature who was about to marry a rich widow, and 
was himself harassed by creditors.” A very grotesque 
law of New York was also a piece of concealed special 
legislation, made to fit a particular case. It pro- 
vided that a person against whom a divorce had been 
obtained might be permitted to re-marry on showing 
to the court that five years had elapsed since the de- 
cree, the other party had re-married, and his own 
conduct had been pure and good. The act answered 
its special purpose, and then lapsed into ‘+ innocuous 
desuetude.” It has probably been repealed by the 
recent Domestic Relations Act — or ought to have 
been. 


ABLE CHARGE. —In the last volume of South 
Carolina Reports is an account of the memorial ser- 
vices of the Bar on the death of Justice McGowan. 
He was a gallant soldier of the Mexican and of the 
Civil War, having been a general in the latter. As 
a novelty in a meeting of this kind, one gentleman, 
who fought under him in the late war, gave a glow- 
ing account of the conduct, before Petersburg, of his 
command of two thousand men, which ‘* utterly and 
completely repulsed and routed ” eight thousand vet- 
eran Union troops, and drove them a mile ‘* with 
terrible slaughter.” That must have been the ablest 
charge His Honor ever made. If our gallant foemen 
had always fought like that — or, rather, if our men 
had always run away like that — the total result might 
have been different. 


BIRDIE’s LAW TROUBLES. — Once in a great while 
a case crops out in the law reports of such a charac- 
ter as to entitle it to promotion from dry notes of 
cases to the rank of a current topic, and such a case 
is that of Kaufman v. Fye, 99 Tennessee, 145. The 
plaintiff was Miss Birdie D. Fye, and she was evi- 
dently a birdie of the goose species, not only on ac- 
count of her name, but on account of the trouble 
that she got herself into from an overweening desire 
to mate. Birdie’s father had married a second time, 
and his new mate did so peck and trouble our Birdie 
that she left her nest at the age of nineteen, and 
earned her own living as a seamstress in Cincinnati. 
In 1894 she became a member, at the advice of *¢a 
prominent lady of Chicago whose daughters were 
members,” of McDonald’s Matrimonial Agency, and 
through this medium the parties were placed in cor- 
respondence and exchanged photographs. Kaufman 
was married, to be sure, but was industriously trying 
to get unmarried. Her photograph being sent to him 
by the agency, he wrote her that he was ‘a bach- 
elor, thirty-six years of age, fair, auburn hair, pierc- 
ing blue eyes, American born, of Scotch-Irish and 
high German parentage.” That he was respected, 





and considered wealthy. The letter continues, viz. : 
«« Am not looking for wealth, but not objectionable. 
Claim to be all that any domestic lady is looking for. 
Live in country. Have some beautiful country houses 
in Tennessee and Kentucky; native of Kentucky. I 
am twenty-three miles from Memphis, and-I think you 
would like this country, especially the mild winters 
and abundance of birds and flowers. Hoping to hear 
from you soon, etc., etc., I am your unknown friend, 
W. P. KAUFMAN.” 

He admitted that he wrote this for pastime, and 
not with a view to marriage. But Birdie meant busi- 
ness, and overcome by this promise of birds and 
flowers, she wrote him : — 

“Your welcome letter received. Iam glad you like my 
picture. It is not very good of me. My friends say it is 
simply horrid, The nose don’t look like mine, and they 
say it looks so old, but I never take a good picture any- 
how, so what is the difference? So you are wealthy; well, 
you have the advantage of me there. I amas ‘poor as a 
church mouse.’ I have to make my own living, and do so 
by teaching. I know how to sing and dance, sew and 
cook, etc. I am inclined to be jolly and good natured, 
and, if you like blonds, I am good looking. I am fair com- 
plexioned, five feet six inches in height, weight one hundred 
and thirty-seven pounds. I am a German and Catholic, 
and sing in a Catholic church. May I have your picture? 
I will return it upon request. Well, my friend, we are so 
far apart I am going to write you the truth, just like it is. 
I consider it a waste of time to write a falsehood or mis- 
represent anything. I like candidness. I am twenty-one 
years old. My father lives in Cincinnati. He is in the 
newspaper business, and he got married when I was nine- 
teen years old. I could stay with my step-mother, but 
don’t like to. Please write and tell me more of yourself, 
and I will, in return, be frank with you in regard to any- 
thing.” 

What Birdie, in a later letter, wanted, was this: 
««An honorable, jolly, kind, industrious, sober gen- 
tleman, Catholic by faith. ‘He’ and I should har- 
monize in every particular.” More correspondence 
ensued, and the upshot was that the rascal induced 
Birdie to spread her wings and pay him a visit at his 
home in Arkansas. He wrote her glozing words, 
such as that he did not want ‘*a lady in matrimony 
to cook and be a slave, but as an artistic and general 
housekeeper, to know how to superintend cooking, 
and when help could not be had, to prevent starva- 
tion ” — ** one who can cast everlasting sunshine on 
the man she loves, and make home happy.” Birdie 
thought she could fill the bill—or rather that her 
bill could fill these requirements — but she was frank, 
and explained that she could not come without money 
for new clothes and traveling expenses, and ‘+ odds 
and ends,” say thirty or forty dollars. This looked 
serious, and Kaufman wrote her in a fatherly strain, 
cautioning her against the dangers of matrimony ; but 
Birdie was not to have her wings clipped in that man- 
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ner, and replied that she was coming ; she was ‘* fond 
of Southerners,” and she would be — not his sister, 
but his bookkeeper, and added : — 

“There is to be no courting. I am to keep your ac- 
counts, do your writing, and work for you just the same as 
if I were working for a firm in Chicago. I would work for 
your interest. .. . I am independent natured, and can teach 
French, German, and if necessary, I could be a gover- 
ness or seamstress or cook or ‘ bottle-washer.’ If you wanted 
me for company, I am ready to be with you and make you 
enjoy yourself. Horseback riding? Oh, my! I would 
rather do that than eat! I did that when I was a child in 
Germany; it is delightful. But since I am older, I could 
not have a chance in large cities. Yes, I am jolly, self- 
reliant, but careful and conscientious. Please write to me 
at once, and if you want me to come, send me a ticket. 
I will start Tuesday evening, December 18, and reach 
Kingsland Thursday morning.” 

So Kaufman succumbed, sent her twenty dollars, 
said he would show her ‘all the courtesy of a sister(” 
(brother), and that a man who wouldn't love her 
«¢ would be a wooden man” (a wouldn’t man, rather). 
When they should meet, she arranged that he was to 
greet her with, ‘* How do you do, old girl?” So 
they met, and first thing, he kissed her, despite her 
‘¢somewhat mild protest.” Then she asked him if he 
was not above thirty-six, and he owned up to forty- 
four years of age. He then, on cross-examination, 
admitted that he was married, but said his wife had 
not lived with him for thirteen years, and that divorce 
proceedings were pending, and he would soon be free. 
Birdie thereupon said that they never could be mar- 
ried — the rules of her church forbade it; but she re- 
mained with Kaufman as his bookkeeper and amanu- 
ensis for above a month, when she left him and 
removed to Memphis. The defendant continued to 
press his suit (and fain would have pressed her suit), 
and Birdie at length learned that the defendant not 
being a Catholic there would be no ecclesiastical im- 
pediment to her marrying him. When he learned it, 
‘*a great stone was rolled from his heart.” He also 
began to read Catholic books with a view to qualify- 
ing himself as her husband. After that they ex- 
changed visits in a perfectly decorous manner, and 
the wedding day was set. Then came the break. 
On one of her visits to him he had a cold and a pain 
in his side, and he asked her to get some hickory 
bark for it. Birdie forgot to resort to a hickory tree, 
and Kaufman was very angry. He went away and 
she mailed him a plaster. But it was of no use. 
He wrote her reproachful letters, accusing her of 
failing to meet his requirements ‘‘as a domestic 
helpmate and partner,” and of ‘+ scolding and fussing 
around and saying mean things,” and of negligence 
of domestic duties. He gave her high praise as ‘*a 
true, loving and virtuous girl.” She «* would fill the 
bill as a sewing-machine woman or solicitor in the 





city,” but as a wife, he “regarded her as a failure.” 
The hickory bark incident continued bitter, and he 
dreaded her ** scolding disposition.” But the rascal, 
when Birdie sued him, attacked her character, and 
that too when he himself during the courtship, had 
repeatedly endeavored to take unwarrantable liberties 
with her person, and on one occasion of this kind 
she had struck him, as he admitted, and «« knocked 
fire out of his eyes like electric car wheels.” Better 
not to fool thus with a Birdie of five feet six inches 
height and one hundred and thirty-seven pounds 
weight. Birdie’s letters, laying out of consideration 
the essential folly of the formation of the acquaint- 
ance, and the still greater folly of her persisting in 
her wish to marry such a cad, did her credit, and as 
her scoundrel himself admitted were «+ full of child- 
like sympathy and loving-kindness.” But the jury 
gave her a three thousand dollar plaster for her out- 
raged sensibilities, and the supreme court feelingly and 
gallantly affirmed the remedy, The moral derivable 
from this painful domestic history, and to be com- 
mended to all other little Birdies in the like circum- 
stances is, ‘‘ don’t advertise.” Mr. Pickle is entitled 
to thanks for his report of thirty pages of this interest- 
ing lawsuit. Birdie should sing a song of thanksgiving 
for her escape from this base bird-catcher, and salt 
down the money, and no man who reads the report of 
her troubles will think any worse of her; some indeed 
would be led to admire her pluck and self-respect, 
and to believe that she did not ‘*scold around” 
Kaufman any more than was good for him, and all 
will rejoice that she forgot the hickory bark and 
long to apply a hickory switch to the back of the 
fellow who threw away a good wife. But all the 
same we fear that the average man would suspect 
that an adult young woman who called herself Birdie 
Fye was a Birdie fly. 


NOTES OF CASES. 


ANIMAL SLANDER. — Many years ago we wrote 
something somewhere about slander or libel being 
conveyed through a comparison of a human being to 
an animal other than a human animal. There is a 
considerable number of cases of this sort reported in 
the books, the most noteworthy of which is the case 
of the ‘frozen snake,” a clear reference to A©sop’s 
fable and the blemish of ingratitude. In Price v, 
Whiteley, 50 Missouri, 439, the charge was ‘‘ imp of 
the devil and cowardly snail, that shrinks back into 
his shell at the sight of the slightest shadow, etc.” 
This very badly mixed metaphor was held to be 
libellous. Stress was laid on the cowardice alleged, 
and none on the slowness and inactivity of the snail, 
which have generally been supposed to be its chief 
characteristics. Another shell-fish case is now float- 





44 


The Green Bag. 





ing around in the newspapers, originating, we be- 
lieve, in Chicago, and holding that it is not slander- 
ous to call a man a “lobster.” Undoubtedly it 
would be held not slanderous, at least in the South, 
to describe a man as “half horse, half alligator ” ; 
indeed, that hybrid nature has often been assumed 
with pride by certain robust persons. In Richmond 
uv. Loeb, 19 R. I. 120, part of the charge made was 
that the plaintiff was a «* lying dog,” but also that he 
was a ‘‘swindler.” In Blake v. Smith, 19 R. I. 476, 
it was held not slanderous to charge a woman with 
being ‘*a damned bitch.” But it will not answer to 
call a man (in print) a swine (Solverson v. Peterson, 
64 Wis. 198; 54 Am. Rep, 607); nor to charge a 
woman with saying that her mother acted like a cat 
(Stewart v. Swift S. Co. 76, Ga. 280; 2 Am. St, 
Rep. 40). 

ENTICEMENT OF INFANTS. — The Queen’s Bench 
has very recently gone beyond all boundaries here- 
tofore set in England as to tenderness toward in- 
fants. In Harold v. Watney, 2 Q. B. 320, the 
defendant was the owner of a fence abutting on a 
highway. The plaintiff, four years old, in the high- 
way, saw some boys on the other side, playing on a 
ground where boys were accustomed to play, and 
put one foot on the fence and was about to put the 
other on, when being rotten it fell on him and injured 
him. A nonsuit was set aside. Great dependence 
was placed on Lynch v. Nurdin, the famous case of 
the horse and cart left unattended in the street. 
That however was a case of positive allurement in 
the public highway, Jewson v. Gatti, 2 Times L. R. 
381, 441, was also cited. That was the case of an 
area off the public highway, separated therefrom by 
an insufficient railing. Scene-painting was going on 
in a cellar off the area. A child leaned on the rail 
to see the painting, the rail gave way, and she was 
injured. This was held a case of positive a!lurement 
by means of the painting. In the principal case, 
little was said of allurement, but the rotten fence was 
pronounced a nuisance, and it was held that the 
passers had a right to rely on it and to Jean against 
it. The decision may be right on this ground, but 
it can hardly be sustained on the ground of the two 
other cases, for the defendant could not reasonably 
be held to foresee that boys at play on his premises 
would entice infants to climb his fence. 


MANDAMUS TO GOVERNOR. — In People v. Mor- 
ton, 156 N. Y. 136; 41 L. R. A. 231, the New 
York Court of Appeals held that #zandamus will not 
issue to compel the performance of an act by the 





Governor of a State. The State courts have not 
been unaminous on this subject. Holding that his 
ministerial action may be thus compelled are the 
courts of Alabama, California, Kansas, Montana, 
North Carolina, Ohio, Maryland, Minnesota. To 
the contrary, Michigan, Florida, Georgia, Illinois, 
Iowa, Louisiana, Maine, Missouri, New Jersey, 
Rhode Island, Tennessee, and the United States 
Supreme Court. O'Brien, J., dissented in the prin- 
cipal case, observing : — 


“ Nor can I admit for a moment that the judicial power 
of this State is so feeble as to be unable to reach with its 
process, in the enforcement of its lawful judgments and 
decrees, every citizen within its territory, from the governor 
to the humblest workman. and one as well as the other. 
The notion that the rights of a citizen cannot be declared 
and enforced against a ministerial board of which the ex- 
ecutive happens to be a member, because he may call out 
the military and naval forces of the State to resist the judg- 
ment of the court, is too trivial for serious consideration. 
It is the duty of the court to declare what the law is, with- 
out fear or favor, and let consequences take care of them- 
selves, Courts cannot with any self-respect frame their 
judgments upon the view that some power may refuse to 
submit to the mandate of the law or may resist it. The 
sheriff has the power of the county behind him, and the 
mayor of a great city the police force, but no one ever sup- 
posed that their power to resist a mandamus was any rea- 
son for refusing it to a party otherwise entitled to it. A 
legal principle resting on the assumption that the executive 
will refuse to obey the courts, must necessarily be unsound. 
It implies a want of that freedom of action on the part of 
the judiciary which is always necessary for its efficiency. If 
the courts may be deterred from deciding what the law is 
in such cases, upon some remote possibility that the execu- 
tive power will resist the execution of the judgment, it 
would follow that a mandamus should never go against 
anyone possessing the physical or political power to resist 
its commands, but should be confined to those who are too 
weak to defy it. Such vague or imaginary fears have no 
proper place in the discussion of questions upon which 
legal rights depend. I doubt very much that this State 
ever had an executive that would agree with my brethren 
with respect to this immunity from judicial authority, and 
it is to be hoped that itnever will have. The proposition 
that there is or may be one man in the State so far above 
his fellow citizens that the courts cannot reach him, in a 
case like this, where there is no discretion, sounds very 
much like a voice from the middle ages, or the decree of 
the Roman senate in its declining days, when it declared 
the Emperor above the laws.” 


If O’Brien, J., keeps on dissenting in this robust 
and disagreeable fashion, it may become necessary to 
banish him to the Supreme Court of the United States, 
as was done with Mr. Justice Peckham for the same 
reason. Dissenters do no harm in that court, for 
nobody expects it to be unanimous. 
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LEGAL ANTIQUITIES. 


Punishment in effigy was legally practised in 
France and with great solemnity up till the time 
of the first revolution. If the man condemned 
escaped, a dummy was put in his cell and the 
entire routine of the law allowed to take its course. 
The warrant was read to it, and on the day ap- 
pointed it was conducted to the scaffold in the 
presence of all the legal functionaries and with 
all the circumstance of the law. Sometimes the 
same person was executed in effigy simultaneous- 
ly in several cities, but that did not exempt him 
from actual punishment should he be afterwards 
caught. 


———_-> e <-— 


FACETIAE. 


“Wuat! Do you mean to contradict your- 
self?” began peppery little old Naggem, the law- 
yer for the plaintiff, when it came his turn to have 
a “go” at the defendant himself upon the wit- 
ness-stand. ‘After stating, on direct examina- 
tion by my brother, that the plumbers worked 
three whole days at your house, do you mean to 
turn round here and say they didn’t?” 

“ But I didn’t state that they worked three days 
at my house.” 

“Yes, you did!” 

“ No, I didn’t!” 

“ What did you say, then?” 

“‘T said they were ¢here three days.” 


A CASE was being tried in court, and the par- 
ticular question at issue was the number of per- 
sons present when a certain event occurred. An 
honest but simple-minded German was in the 
witness-box. 

He had never taken an oath before, and was 
not a little disconcerted. The lawyer who con- 


} tween six and seven? 





ducted the cross-examination saw his oppor- 
tunity, and badgered him with questions, after 
the manner of his kind. 

“How many did you say there were present?” 
he shouted, bringing his fist down upon the table 
as though the fate of empires trembled in the 
balance. 

“Vell,” meekly answered the witness, “ off 
course I gould not chust say, but I dinks dere vas 
betveen six and sefen.” 

“Tell the jury what you mean by that!” 
roared the lawyer. ‘ How could there be be- 
Were there six or were 
there seven?” 

“Vell,” answered the witness, “ maybe I vas 
wrong. ‘There vas more as six, but dere vas not 


so much as sefen. One vas a fery leetle boy.” 


en 


NOTES. 

LanciAnI, the famous Roman archeologist, has 
shown that in the Rome of the Cesars trouble 
was experienced with high buildings. A law was 
passed restricting the height of fronts to 60 feet. 
In order to evade it, builders adopted the prac- 
tise of carrying up the rear portion several stories 
more. Other laws bearing on the heights of 
buildings were passed in olden times. ‘There 
was a tendency to diminish the height of stories 
as the buildings increased in size, and a height of 
130 feet was probably attained. Itis believed 
that the ceilings were so low that a man could not 
stand upright in the rooms. 


HERR WOLFF, special correspondent of ‘‘ Tage- 
blatt,” having an idle day somewhere between 
Kiao-chon and Tsing-tau, went out in quest of 
adventures with his dog, Schuster, and his clerk. 
Arriving at a court house, he found a mandarin 
preparing to try thirteen Chinese charged with 
murdering German missionaries. Waving a 
piece of paper, which he declared was his war- 
rant, he promptly took the highest seat, ordered 
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evidence, he promptly acquitted. He then rode 


off, followed by Herr von Schuster and the clerk, | 
declaring that the order of the day was at end. | 


Wolff will be prosecuted in Germany, as the Ger- 
man government prefers to conduct its business 
without assistance from newspaper correspon- 
dents. 





- 


CURRENT EVENTS. 


Russi is going to abolish the difficulties of navi- 
gation at the mouth of the Volga by cutting a canal 
directly from the river to the Caspian Sea. Work on 
it began this summer. 

OnE of the oldest maritime fictions has received 
its death-blow by the raising of the American flag 
over Guam, in the Ladrone Islands. 


rived there. Clearing for Guam was done by ships 
which wished to conceal their real destination. Ac- 
cording to maritime law, when once a vessel has 
cleared for a port, it must proceed there by the most 
direct route or give a satisfactory explanation. Guam 
was a closed port under the Spanish rule, and ships 
could always give that as a reason for not going there 
after having cleared for the place. 


THE Japanese government has ordered the de- 
struction of the city of Teckcham, Formosa, and 
removal of all its inhabitants toa new location. The 
city is situated on the northwest coast of the island, 
and has been frequently subject to pestilence. In 
1896 and 1897 plagues visited Teckcham with enor- 
mous fatality. This fact being called to the attention 
of the government, an investigation was ordered by 
sanitary experts, who reported that the city was built 
upon a swamp, whereupon an order was issued to the 
governor to select a new location as convenient to 
the old one as possible, where the natural conditions 
were healthful. A new city was laid out, and each 
property-holder in the old one was assigned a site 
that corresponded in area with that he occupied at 
Teckcham, and was given twelve months to remove 
his buildings and belongings. 
and sidewalks, public buildings, water-works, and all 
other public improvements, were laid out by the gov- 
ernment in the new city without expense to the peo- 
ple, but they were required to pay the cost of the 


Herr von Schuster to take the next in dignity to | removal of their own property. 
his right, placed his clerk on his left, waved aside | 
‘the bewildered mandarin (who doubtless thought | 
that this was the “mailed fist” in person) and | 


called for the prisoners, whom, without hearing | 





: | numerous rivals or imitators. 
According to | _. 
: “ | evidenced by the announcement that THE ECLECTIC 
sailors, thousands of vessels cleared for Guam from | 


ports all over the world each year, but none ever ar- | 





world affords. 


Sewers, railroads, | 


Most of the houses 
and other buildings in Teckcham are built of very 
light wooden material. 


CAPE COLOny is almost treeless, its forests cover- 
ing only 353,280 acres, or a little more thafia quarter 
of one per cent of the total area of the country. 
Russia and Sweden each have forty-two per cent of 
their territory under forests; Germany, twenty-six 
per cent; France, sixteen per cent; and Great 
Britain and Ireland four per cent. The need of 


| Cape Colony is emphasized by the heavy importa- 


tion of wood, and the conservator of forests urges that 
tree plantations be formed wherever the annual rain- 
fall exceeds fifteen inches. 


. 


LITERARY NOTES. 


THE LivinG AGE for 1889. The long continued 
life of this veritable and valuable eclectic is another 
instance of the survival of the fittest, in that it, the 
best of all, has absorbed or survived every one of its 
Its present vitality is 


MAGAZINE of New York, its oldest and most impor- 
tant competitor, will, with the issue of January, 1899, 
be consolidated with THE LivinG AGE, and be here- 
after known as THE ECLECTIC MAGAZINE AND 
MONTHLY EDITION OF THE LIVING AGE. One of 
the earliest numbers of the new year will contain an 
original translation of a striking lecture given recently 
by M. Ferdinand Brunetiere, the eminent French 
critic, on *¢ Art and Morality,” in which the modern 
tendencies toward excessive ‘‘ realism ” in art, and es- 
pecially in fiction are caustically rebuked. Arrange- 
ments are being made for strong serial stories from 
English, Italian and German sources, and the proba- 
bility is that THE LivinG AGE will be as noteworthy 
for the best fiction in 1899 as it was in 1898, when it 
published René Bazin’s «‘With All Her Heart,” Neil 
Munro’s «‘ John Splendid,” Pierre Loti’s «* Spanish 
Sketches,” Paul Bourget’s sketches and stories, and 
Mme. Blanc’s **Constance.” This magazine is well 
worthy the attention of every one who is making a 
selection of periodicals for the new year, and in no 
other way that we know of can a subscriber, for so 
small an outlay, only $6.00 a year, be put in posses- 
sion of the best which the current literature of the 


HARPER’S MAGAZINE for January contains ‘*A 
Glimpse at Nubia, Miscalled the Soudan,” by Cap- 
tain T. C. S. Speedy, an interesting account of the 
region in which the military forces of England and 
France are now in open rivalry; ‘* Naval Lessons 
of the Spanish-American War,” by H. W. Wilson; 
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«* The Weakness of the Executive Power in a Democ- | 


racy,” by Henry Loomis Nelson; ‘+ Brother Jona- 
than’s Colonies,” by Professor Albert Bushnell Hart ; 
«¢ Thirty Years of Francis Joseph,” by Sidney Brooks ; 
‘¢ The Naval Campaign of 1898 in the West Indies,” 
by Lieutenant S..A. Staunton, with illustrations by 
Carlton T. Chapman, who was with the fleet through- 
out the war as special artist for HARPER’S WEEKLY. 
A new novel, by W. D. Howells, is begun in this 
number and is entitled «* Their Silver-Wedding Jour- 
ney. There are also two short stories ‘«¢ The Love of 
Parson Lord,” by Mary E. Wilkins and «* The Ro- 
mance of Chinkapin Castle,” by Ruth McEnery 
Stuart. ‘+The Drawer” opens with «* The Boy in 
the Cloth Hat,” a story, by F. Hopkinson Smith. 


THE new year of SCRIBNER’S MAGAZINE opens in 
the January number with several features of great 
distinction. The place of honor is given to Governor 
Roosevelt, who will contribute not only his continued 
story of «The Rough Riders,” but other articles on 
the naval preparations, the strategy and other impor- 
tant subjects growing out of the war with Spain. A 
literary feature of equal importance, associated with 
the most loved man among modern novelists, is 
‘«« The Letters of Robert Louis Stevenson,” edited 
by his friend Sidney Colvin. Among other interest- 
ing articles are ‘«* With the Sirdar,” by Major Edward 
Stuart Wortley; ‘*A ride into Cuba for the Red 
Cross,” by Dr. Charles R. Gill, and ‘+ Searchlight 
Letters,” by Robert Grant. The fiction for the com- 
ing year is to be notable. George W. Cable begins 
a short serial called «* The Entomologist.” Richard 
Harding Davis contributes the first fiction that has 
grown out of his war experience. It is a short love 
story entitled «*On the Fever Ship.” Other short 
stories are a striking fantastic tale by Arthur C. Smith, 
called «‘ The Peach,” and Edith Wharton’s strange 
tale about the woman who inspired a poet —called 
‘¢ The Muse’s Tragedy.” 


THE January ATLANTIC opens the new year and 
the new volume brilliantly and forcibly with a careful 
and discriminating comparison between the +‘* De- 
structive and Constructive Energies of our Govern- 
ment,” by President Eliot, of Harvard University. 
Dr. George Bird Grinnell, in «* The Wild Indian,” 
pleads for a better understanding of the red man. In 
‘Fathers, Mothers and Freshmen,” LeBaron R. 
Briggs arraigns frankly and sharply many parents for 
sins which are visited on their children, or committed 
by them in their college courses. Professor Hugo 
Miinsterberg has an interesting article on «* Psychol- 
ogy and Mysticism” ; Bradford Torrey, one on ‘+ Au- 
tumn in Franconia,” and in ** A Mother of Marytrs,” 





Chalmer Roberts gives a thrilling and pathetic de- 
scription, from his own actual experience, of the ter- 


| rible Turko-Armenian massacres at Constantinople 
| two years ago. 


The stories are ‘* Hot-foot Hanni- 
bal,” by Charles W. Chesnutt, and «* The Twenty- 
first Man,” by Madge Sutherland Clarke. 


THE valuable series of papers on ‘* Principles of 
Taxation,” by the late David A. Wells, whose publi- 
cation was interrupted by the illness and death of the 
author, are now to be concluded in two or three arti- 
cles, the manuscript for which was found practically 
complete among Mr. Wells’s papers. The first of 
these “ The Law of the Diffusion of Taxes,” appears 
in APPLETON’S POPULAR SCIENCE MONTHLY for Jan- 
uary. Professor Joseph Jastrow is the author of a very 
instructive and amusing illustrated article entitled 
«* The Mind’s Eye.” Other articles are «* Our Florida 
Alligator,” by I. W. Blake; ‘+ Cephalic Index,” by 
Professor W. Z. Ripley, and ‘‘ Nature Study in the 
Philadelphia Normal School,” by Mrs. L. L. W. 
Wilson. 


THE Christmas number of THE CENTURY appears 
in a striking cover, designed by Tissot, the famous 
French artist who illustrated the « Life of Christ.” 
Lieutenant Richmond Pearson Hobson is writing his 
personal story of «* The Sinking of the « Merrimac’” 
and the first of his papers appears in this number. 
Mr. S. D. Collingwood, a relative of the author of 
«* Alice in Wonderland,” contributes a paper on 
«« Some of Lewis Carroll’s Child Friends,” contain- 
ing many of his inimitable letters to little girls. Jacob 
A. Riis describes ‘*The Passing of Cat Alley.” 
There are a number of articles appropriate to the 
holiday season. A poem, ‘Christmas Eve,” by 
Edna Proctor Clarke, has striking frontispiece pic- 
tures by Maxfield Parrish. J. James Tissot, writes 
of «*Christmas at Bethlehem.” «Uncle ’Riah’s 
Christmas Eve” is a humorous southern story by 
Ruth McEnery Stuart. The prize poem in THE CEN- 
TURY’s competition for college graduates, ++ The 
Road ’Twixt Heaven and Hell,” by Anna Hempstead 
Branch, is printed, with illustrations by Henry 
McCarter. 

THE complete novel in the January issue of LIPPIN- 
COTT’s is ‘¢ The Mystery of Mr. Cain,” by Miss La- 
fayette McLaws, daughter of the Confederate general 
of that name. The scene is in Georgia, and the plot 
is so uncommon that to reveal it would be unfair to 
the reader. The other stories are, «¢The Other Mr. 
Smith,” by Ellen Douglas Deland, «+ John Rutland’s 
Christmas,” by Henry A. Parker. In «* Black Feather’s 
Throw” Joseph A. Altsheler deals again with the 
times when Indians tortured their white prisoners 
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and burned them at the stake. The history of an 
ill-fated empress — ‘*Poor Carlotta,’’ wife of Maxi- 
milian of Mexico — is told by Lucy C. Lillie. Charlies 
Cotesworth Pinckney revives ‘* The Great Debate of 
1833,” in which Calhoun bore a prominent part and 
was opposed by Webster. Under the caption, «« Why 
I did not become a Smuggler,” L. C. Bradford tells 
of an adventurous trip in Texas in 1878-9. 


THREE notable serials begin in the December num- 
ber of McCLure’s MAGAZINE. ‘ Stalky,” the first 
of Rudyard Kipling’s series of stories of English 
school-boy life, is as hearty and wholesome a tale of 
school-boy ingenuity and adventure as one could wish 
to read. The first of Miss Tarbell’s articles on the 
“ Later Life of Lincoln” is an even more distinguished 
beginning than the first of Mr. Kipling’s stories. 
Finally, we have the first of a series of papers by 
Captain Mahan on «* The War on the Sea and Its 
Lessons.” The number derives a Christmas quality 
from its frontispiece, *‘ Shepherds Abiding in the 
Field,” painted at Bethlehem, by C. K. Linson; and 
from two excellent Christmas stories. Cleveland 
Moffatt tells some good stories of hunting big game 
on elephants, and Ray Stannard Baker gives a thrill- 
ing chapter from the records of the Government 
Secret Service. 





NEW LAW-BOOKS. 


THE COMMERCE CLAUSE OF THE FEDERAL Con- 
STITUTION. By E. PARMALEE PRENTICE and 
Joun G. Eacan of the Chicago Bar. Callaghan 
& Co., Chicago, 1898. Lawsheep. $5.00 mez. 


In this volume the authors give a clear and inter- 
esting history of the development of the Federal Com- 
mercial power. Certainly no provision of our con- 
stitution gives rise to more controversy at the pres- 
ent time than that which gives Congress the power 
to regulate interstate, foreign and India Commerce, 
and this work contains a vast amount of valuable in- 
formation upon the subject, well arranged and 
brought fully down to date, All topics of practical 
importance upon which this provision in any way 
bears are treated under appropriate heads. Among 
them may be mentioned: Transportation by Land 
and Water. State Regulation of Freights and Fares. 
Taxation of Telegraph, Railway and Express proper- 
ties. Regulation of Carriers affecting tickets or bills 
of lading, requiring examination of employés, com- 
pelling stoppage of trains, etc. Telegraph Com- 
munication, Ferries, Bridges and Federal Jurisdiction 
to Protect Interstate Highways in Cases of Violence. 
The Inter-state Commerce Commission, its power to 
compel attendance and testimony of witnesses, etc. 
The Federal Anti-Trust Law, its operation upon rail- 
roads, labor unions and merchants; the use of In- 
junctions to restrain violations of the Act, and the 
relation of the Act to State Statutes upon the same 
subject. Indian Trade, Immigration, Alien Contract 
Labor, etc. Trade Marks, Adulterated Food, and 





other subjects over which the Federal Government 
has extended its control. State Regulation of Com- 
mercial Travelers, Auctioneers, etc. State Taxation 
of Imported Goods and of Capital Invested in Inter- 
state Commerce. Federal and State Inspection of 
Animals and Animal Products and other Inspection 
Laws. Laws excluding goods of other States, such 
as those involved in the Dressed Meat Cases, Oleo- 
margarine Cases, and cases upon State Liquor Laws. 
Taxation, Regulation and Inspection of Vessels, 
Mortgages and Conveyances of Vessels, Licensing of 
Officers, Control of Navigable Waters, Improvements 
or Obstructions therein under State or Federal 
Authority, Pilotage, Port Regulations, Wharfage, 
Quarantine, etc. 

The citations of decisions and references to Federal 
Statutes are complete. The table of cases refers 
both to the official and to the current unofficial re- 
ports. 

The work is one which we heartily commend to 
our readers as a valuable and almost indispensable 
text-book upon a subject of great importance. 


A TrusTEr’s Hanp-Book. By Aucustus PEa- 
BoDYy LorinG of the Suffolk Bar. Little, Brown 
& Co., Boston, 1898. Cloth. $1.50 mez. 


Within the limits of a small volume of 158 pages, 
Mr. Loring states simply and concisely the rules 
which govern the management of trust estates, and 
the relationship between the trustee and the bene- 
ficiary. The book will appeal not only to the legal 
profession, but to the vast number of trustees and 
beneficiaries, who wish to easily ascertain their 
duties, liabilities and privileges. The law stated is 
supported by citations of authorities from the de- 
cisions of the courts and the statutes of various states 
carefully selected; the business difficulties are dis- 
cussed in the light of the author’s large experience, 
and the index is full and accurate. 

The work is in every way admirably adapted for 
general use, and will be heartily welcomed by both 
lawyer and layman. 


A TREATISE ON THE LAW OF THE CONTRACT OF 
PLEDGE as governed by both the common law 
and the civillaw. By Henry Denis of the New 
Orleans Bar. F. F. Hansell & Bro., New 
Orleans, 1898. Law sheep. 


Both Judge Story and Mr. Schouler in their treat- 
ises on Pledges, recognized the relative obscurity 
and uncertainty of the Common law on that subject, 
and suggested that assistance could be derived for 
its better understanding from the knowledge of the 
Civillaw. In this volume Mr. Denis seeks to arrive 
at a clearer and more complete understanding of the 
law of Pledge of the Common law, by comparing it 
with the law of Pledge of the Civil law, from which 
it descends. The work is ably written and is a most 
valuable addition to our text books upon this impor- 
tant topic. 
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